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WITH THE DRIFT OF BUSINESS EVENTS 


In an address delivered before the Bond Men’s Club of Chicago, on 
March 7, W. G. Avery, Assistant Manager of the Foreign Department 
of the Guaranty Trust Company of New York, said a good many 
pertinent and sensible things on the question of “Acceptances.” He 
touched quite pointedly on the importance of acceptances by showing 
that it is doubtful whether the allies could have been financed to the 
unprecedented extent they were had it not been for the ready handling 
of acceptances. Then he passed in review the early history of accept- 
ances in America, and made it plain how the Federal Reserve System 
had made it possible for a revival of the acceptance method by means 
of the rediscount privilege. 

Mr. Avery then demonstrated the effectiveness of acceptances in 
improving business by pointing out the convenience of the method, 
as well as its safety, emphasizing the fact that commercial paper or 
promissory notes have only one name, whereas an acceptance bears . 
two or more names. Mr. Avery’s talk showed that he had full com- 


mand of the subject. 
* * * 


American exports for February totaled $412,000,000, as compared 
with $505,000,000 for January, according to a statement issued to- 
day by the Bureau of loreign and Domestic Commerce, Department 
of Commerce. Exports for the eight months ended with February 
were valued at $3,857,000,000 as against $4,083,000,000 for the corre- 
sponding period of the previous year. Imports for February are placed 
at $208,000,000, a decrease from the $235,000,000 announced for Janu- 
ary. For the eight months ended with February the imports totaled 
$1,841,000,000, as compared with $1,548,000,000 for the corresponding 
period of 1917. Gold imports in February amounted to $2,500,000, 
against $4,400,000 in January, and gold exports are given as $5,000,- 
000, against the $3,700,000 the previous month. 


* * * 


The work of harnessing the millions in water horsepower that now 
run wild recently assumed practical, tangible form by an almost 
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unanimous vote of 1,000 Chambers of Commerce of the United States, 
comprising the membership of the United States Chamber of Com- 
merce, on resolutions calling upon Congress to make provision for 
that work at once. The committee which drew up the resolutions 
made a report showing that it is estimated that the undeveloped water 
power of the country exceeds the total steam power now in service, 
and that the federal government already controls a large part of the 
water power resources of the country. 

If the water-power now commercially capable of development could 
be brought into use, the saving to the public in the conservation of 
fuel and the release of labor and railroad equipment would run into 
hundreds of milions of dollars annually. 


* * * 


Little has been said and absolutely nothing done toward providing 
for rehabilitation after the war is over. This is because it is so diffi- 
cult to take action under present conditions, but the necessity for 
some kind of action is growing day by day. The first thing to be 
considered after the war is over is the reorganization and readjust- 
ment of our industrial affairs. This will not be a difficult task, for 
the reason that our manufacturing plants will not only be intact and 
in running order, but many of them will be in a higher state of effi- 
ciency and productiveness than they were before the war began. With 
the return of peace the wheels of industry can be operated to greater 
advantage than ever before. 

The advent of peace will be America’s opportunity for development, 
but it must come through the promotion of international trade. Our 
course, then, should be so mapped as to safely guide us through such 
a development. The end of the war will find us the greatest creditor 
nation in the world. We should so invest our income from the interest 
bearing debts that will be due us as to help the crippled nations to re- 
cover from their misfortunes and induce them to give us their trade. 

Then the resources of our nation, together with the purchasing pow- 
er of its people, make it the market place of the world. The ending of 
the war should mark our opportunity for exploiting this fact. Our 
success in this direction will simply supplement and aid us in our 
efforts in the other. 

The facilities afforded by the Federal Reserve System for branch- 
banking in foreign countries should be taken advantage of by Amer- 
ican bankers. If this is done great progress will be made in estab- 
lishing a big international trade. 


* * &* 
Reports of Class one railroads, operating 231,200 miles, for the 
year 1917, show gross receipts of $4,041,014,239, the largest total ever 
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recorded, and one that reflects an increase of 11.7 per cent. over 1916. 
Net revenue aggregated $1,188,134,043, a decrease of 4.8 per cent. from 
1916, but an increase of approximately 30 per cent. over 1915. Oper- 
ating income in 1917 amounted to $967,268,523, a loss of 11 per cent. 
from 1916, but an advance of 11 per cent. over 1915. 


*x* * * 


Under the caption, “Taking Stock of the Future,” the Guaranty 
Trust Company of New York is issuing a series of papers upon the 
subject of financial and economic conditions in foreign countries, the 
idea being to present such information as will enable our country to 
hold and increase our trade after the war. The article under date of 
March 18 sets forth a general view of the existing conditions that will 
affect the future of American production and distribution. Among 
other things the article says: 

“To come to any appreciation of what part the United States may 
play in world affairs at the close of this war, and by what means it is 
to hold its position, a clear idea must be had of what the coming of 
peace will immediately involve. The warring countries for a consid- 
erable period must direct their efforts largely toward taking apart, 
or demobilizing, the vast and intricate war machine, and toward re- 
arranging society, not according to pre-war standards, but according 
to the new requirements which a long and disastrous war has made 
‘unavoidable. 

“It is beginning to be realized that the individual nation must 
organize for peace just as it did for war, if it is to give effective aid 
to mankind in reconstructing the structure of a civilization which it 
took 1400 years to build up and less than three years to break down. 
The first step toward such an organization for peace, however, must 
be the clearing away of the debris of war. In this America will have 
the advantage of being able to turn more quickly to what may be 
termed development as distinguished from demobilization and rebuild- 
ing.” 

* * * 

Lewis E. Pierson, chairman of the board of the Irving National 
Bank of New York, made a common-sense address before the Phila- 
delphia Chamber of Commerce recently on the subject of simplifying 
trade acceptances. The following is a sample of good things uttered 
by Mr. Pierson: 

“So that our first and most important work is to create trade ac- 
ceptances. After that, the rest should be easy. There should be no 
difficulty about finding profitable uses to which they can be put. They 
represent value, real value, and usability, immediate usability. In 
your possession they will not spoil or become less valuable. The trade 
acceptance method is strong at every point.. It is simple, easy of com- 
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prehension and of application, operates in the interest of harmony 
and business understanding, disturbs no proper business relationship, 
and is so logical in its processes that its introduction into American - 
business need be accompanied by no element of disturbance which 
should be taken seriously.” 

* * * 


Secretary of War Baker has said: “This is a war of transportation.” 
This strong observation is clearly emphasized in a speech by Senator 
Joseph E. Ransdell of Louisiana in the Senate last fall. The Senator 
shows by facts and figures which are indisputable that every part 
of the country is affected by the waterways; that every class of our 
citizens is vitally interested in them, and that they may have a most 
important influence in winning the war. Senator Randsdell’s speech 
is the strongest presentation of the waterway question that has yet 


been made. 
+. + * 


A strong agreement for investment in liberty loans and war savings 
stamps is made by T. D. MacGregor, Vice-President of Edwin Bird 
Wilson (incorporated), in an address on “General Thrift’s Big Drive.” 
delivered before the Rotary Club of Waterbury, Connecticut, March 
26. Mr. MacGregor reflects the spirit of true patriotism in every 
sentence of this speech, and closes with an urgent plea not to delay 
the work of rendering assistince to the government in its time of 
need in the following words: 

“In conclusion, I want to impress upon you the vital importance of 
the time element in this matter. We cannot afford to put off saving 
and lending to the Government until a more convenient season. 

“Our production of ships and munitions is far behind what it should 
be at this moment. Events are moving in Europe with a rapidity of 
a cyclone or a forest fire, and there is grave danger that America may 
fail to deliver her promised aid before it is too late. Whatever we do 
we must do quickly. 

“This war cannot go on indefinitely. It must cease sometime, and 
it will be an inconclusive peace that ends it—a mere breathing space 
before a greater conflict between democracy and autocracy—unless we 
Americans, individually and collectively, see the great peril that con- 
fronts the world and throw our last ounce of energy and our utmost 
resources into the struggle now to end it quickly and in the right 
way.” 

ss 6 

The daylight saving law, which went into effect at 2 o’clock on the 
morning of March 31, retains in a general way the existing zone system 
under which standard time is based. The limits of each zone are to be 
defined by an order of the Interstate Commerce Commission, which 
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may be modified from time to time, having regard for the coaven- 
ience of commerce and the existing function and division points of 
common Carriers engaged in interstate commerce. The law provides 
that at 2 o’clock a. m. of the last Sunday in March of each year the 
standard time of each zone shall be advanced one hour, and that at 2 
o'clock a. m. of the last Sunday in October in each year the standard 
time of each zone shall by the retarding of one hour be returned to 
the mean astronomical time of the degree of longitude governing such 
zone. During the intervening period, therefore, the standard time in 
each zone will be one hour in advance of the mean astronomical time 
governing such zone. The result of the change will be that people 
generally will rise and go to their duties one hour sooner, at a time 
when the earlier rising of the sun will invite to that course, or at least 
render its adoption easier, and that as a compensation they will have 
an added hour of daylight at the other end of the day. Moreover, 
economy will be secured through the reduction of lighting bills; eye- 
sight will be saved through the use of less artificial light, and in mid- 
summer, no doubt, the health and comfort of large classes will be 
aided through the transference of one working hour from the hot 
afternoons to the cooler mornings, while the chances of recreation in 
the open air will be increased. No change in railroad time-tables 
would seem to be necessary, judging from an announcement made by 
the Pennsylvania Railroad Company regarding the effect of the new 
law on the operation of its lines. 


Phe 


DEPOSITORS’ GUARANTY FUND. 


The banking law of Nebraska provides that banks shall not pay in- 
terest directly or indirectly at a rate greater than 5 per cent. per 
annum. It is also provided that any officer or employe of a bank, who 
violates this provision, shall be deemed guilty of a felony. Nebraska 
is one of the states which has adopted the Depositors’ Guaranty l'und 
Law. In the case of Iams v. Farmers’ State Bank, published among 
the legal decisions in this issue, the question arose as to whether a 
depositor, who received interest on his deposit at a rate greater than 
5 per cent. could claim the benefit of the, Depositors’ Guaranty Act, 
upon the insolvency of the bank, 

After the appointment of a receiver for the Farmers’ State Bank 
the plaintiff filed a petition, alleging ownership of five certificates of 
deposit, issued by the bank in pursuance of alleged deposits, amount- 
ing to $12,000 and asked that this amount be allowed and paid as a 
preferred claim against the assets of the bank or the depositors’ guar- 
anty fund. 

The Attorney General objected to the payment of the certificates 
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from the depositors’ guaranty fund for the reason that, by a fraudulent 
agreement between the parties, the bank had paid to the plaintiff 
a bonus of 1 per cent. interest in addition to the 5 per cent. named in 
the certificates. The plaintiff was called as a witness by the state and, 
upon being asked if he had received “anything other than the rate 
stated in the certificates,” he answered “I may have received a pres- 
ent.” And upon his cross-examination the following answer was 
obtained from him: “I received $40 in cash from someone in a letter 
without anything on it. I do not know who it was from or anything 
about it. I can only surmise.” 

It was held that the plaintiff was entitled to the rights of a general 
creditor only and could claim no benefit under the depositors’ guar- 
anty act. “The payment by the bank to plaintiff of a bonus of 1 per 
cent. interest,” said the court, “was a clear defiance of the plain terms 
of the statute. The transaction between the parties was fraudulently 
conceived. It was a device intended to evade the provisions of the act. 
It is therefore clear that appellant’s money was not a deposit within 
the meaning of the law. It did not partake of that part of the statu- 
tory characteristic of a deposit which provides for interest at only 5 
per cent. per annum. The money that appellant placed in the bank, 
by whatever name it may be called, is a stranger to the act in ques- 
tion, and cannot find asylum within its purview. The law will leave 
the parties where it finds them. The court properly found that ap- 
pellant was only a general creditor of the bank.” 


PEEPS EEE EE 


NEGOTIABILITY OF CERTIFICATE OF DEPOSIT PAYABLE 
IN CURRENT FUNDS. 


There has always been a conflict among the decisions as to the ne- 
gotiability of an instrument payable in “current funds,” or in “cur- 
rency.” The difference of opinion has resulted largely from the fact 
that the courts have placed different constructions upon these terms in 
determining whether or not they contemplate lawful money. The dif- 
ferent character and condition of the currency before and after the 
Civil War has also had its effect upon these decisions. 

Prior to the civil war the paper circulating medium was not all at 
par with gold or specie. It was largely made up of depreciated bank 
currency, bills issued by various banks and of uncertain value. Owing 
to the bad condition of the currency business men, in order to carry 
en their transactions, were compelled to take, as representing the 
obligations of their debtors, instruments not payable simply in “dol- 
lars” which would mean gold or its equivalent, but in a variety of 
paper substitutes, for the most part issued by banks, some of local, 
some of more general circulation. After the war the character of 
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the currency became largely changed and improved. The state bank 
currency was taxed out of existence. The national bank currency 
took its place. The United States notes, upon being declared legat 
tender, constituted a new form of paper currency. 

As a result of this improvement in the currency checks and other 
instruments, payable in current funds, currency, etc., are less fre- 
quently met with than in the days before the Civil War. The most 
recent decision involving this question is Millikan v. Security Trust 
Co., a decision of the Supreme Court of Indiana, published on subse- 
quent pages of this issue. This case involved a certificate of deposit 
payable “in current funds on the return of this certificate properly 
indorsed.” In holding that the certificate was negotiable the court 
overruled its earlier decision in the case of National Bank v. Ringel, 
51 Ind. 393, where it was decided that a certificate of deposit payable 
in current funds was not negotiable for the reason that it was not 
payable in money. In reaching this conclusion the court said: “Be- 
ginning with the issue of United States Treasury notes, declared to 
have the quality of legal tender, it has been the practice of drawers of 
bills of exchange and makers of promissory notes to indicate payment 
in gold or silver or such notes, and from that time the terms ‘cur- 
rent funds’ and ‘currency’ have been used to designate any of these, 
all being current and declared by statute to be legal tender. The bet- 


ter rule now seems to be that instruments of the kind in question, pay- 
able ‘current funds’ or in ‘currency’ are payable in money.” 


SEES 


CERTIFICATION OF CHECK BY TELEGRAM. 


A check may be certified by telegraph. But the telegram must be 
couched in certain technical terms or there will be no certification. 

The inquiry is usually put in one of two stereotyped forms: 1. “Is 
John Smith’s check good?” 2. “Will you, pay John Smith’s check?” 
According to the decisions an inquiry in the form first mentioned 
will not bring about a certification. An inquiry in the second form may 
bring about a certification provided the answer thereto is properly phrased. 
The result of the decision is this: if the drawee bank responds to the 
effect that it will pay the check in question there is a certification, but if 
the substance of its answer is that the check is good then there is no 
certification. 

A case of this kind involving a draft drawn in Mexico was recently 
passed upon by the Supreme Court of New York County. The case is 
Colcord v. Banco de Tamaulipas and the court’s opinion is published else- 
where in this issue. The draft was drawn by C. Barreda as Municipal 
President of the City of Neuvo Laredo. It was payable to the order of 
the First State Bank of Laredo, Texas, and called for the payment of 
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5,000 Mexican dollars. When the draft was presented to the State 
Bank for purchase the bank sent the following telegram to the Bank of 
Tamaulipas, Tampico, Mexico, on which the draft was drawn: 


“Please telegraph us immediately if you will pay a draft signed C. 
Barreda, municipal president, Nuevo Laredo, for five hundred Mexican 
dollars.” 


The drawee bank wired back that the draft “is good.” In reliance upon 
this telegram the State Bank paid 5,000 Mexican dollars for the draft 
and transmitted it for collection. Upon presentment the drawee refused 
to honor the draft for the reason that it lacked the necessary signatures 
of the finance commissioner and the health commissioner of Nuevo 
Laredo and lacked also the official seal of the municipal corporation. The 
drawee bank returned the draft to the State Bank with a letter stating 
that if the defects were remedied it would have no objection to honoring 
it. The State Bank thereupon procured the signatures of the health and 
finance commissioners, had the municipal seal affixed, and presented the 
draft for payment. The drawee retained the draft for several months 
and finally refused absolutely to pay it. 

In an action against the drawee bank the court held that under the 
authorities there had been no certification. The court said: “The 
State Bank telegraphed defendant an explicit question as to whether 
defendant would pay a certain described draft. Defendant did not 
reply to this question directly, nor does it appear that it was under 
any duty or obligation so to do. The State Bank did not say in its 
telegram that it was to buy the draft upon the faith of defendant’s 
reply. Defendant replied only that the draft was good, which reasonably 
meant only that C. Barreda, as municipal president of Nuevo Laredo, then 
had on deposit with defendant at least the sum of five thousand Mexican 
dollars, but gave the State Bank no right to assume that defendant would 
hold the funds to meet the draft, or would itself accept or pay the draft. 
On the contrary, the very form of the reply, not answering directly the 
question as to whether defendant would pay the draft, was sufficient to 
put the State Bank on its guard, and cause it to either require an explicit 
answer from defendant as to whether it would accept and pay the draft, 
or to proceed further at its own risk. 


eee 


FILING CHATTEL MORTGAGE. 


One of the most important things a person who accepts a chattel 
mortgage as security has to keep in mind, is the necessity of properly 
filing the mortgage for record. As a general rule when personal prop- 
erty is mortgaged the property remains in the possession of the mort- 
gagor. The object of recording the mortgage is to put all persons 
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upon notice as to the rights of the mortgagee in the mortgaged prop- 
erty. Of course, filing the mortgage does not actually bring the exist- 
ence of the mortgage to everybody’s attention, but if it is filed in 
accordance with the requirements of the statute on the subject, the 
law presumes that actual notice has been given to everyone and the 
mortgagee is thereby protected against the claims of persons who 
subsequently acquire rights in the property. 

When a statute prescribes the method or place of filing a chattel 
mortgage it must be strictly followed. A recent Missouri decision 
discloses a situation wherein the requirements of the statute were 
not carefully followed, the result being that the mortgagee’s lien was 
rendered subservient to that of a subsequent judgment creditor. The 
case referred to is Bank of Malden v. Wayne Heading Co., and the 
opinion of the court will be found published among the legal decisions 
in this issue. The mortgage in question was executed by a corpora- 
tion. The charter of the company recited that the corporation was 
located in the City of Malden, Missouri, which is in Dunklin County, 
and as a matter of fact the office of the corporation was located in 
Malden and the meetings of the directors and stockholders were held 
in that place. Its seal and corporate records were kept there and 
much of its corporate business was there transacted. The City of 
Malden, it seems, is located quite near the county line and it appeared 
that the company’s manufacturing plant and business offices were 
located over the line in the County of New Madrid. The mortgage 
involved in this litigation was filed in the latter county and not in the 
County of Dunklin, where, according to its certificate of incorpora- 
tion, the company had its principal place of business. The statute, re- 
quiring chattel mortgages to be filed, directed that the mortgage 
should be filed in the county in which the mortgagor resides. So the 
question arose whether the corporation which executed the mortgage 
in suit “resided” in the county in which its principal office was lo- 
cated, or the county in which the manufacturing plant was located. 
It was decided that the residence of the corporation was in the former 
county. The mortgage, therefore, had not been filed in accordance 
with the requirements of the statute that did not protect the mort- 
gagee against the claim of a subsequent judgment creditor of the 


mortgagor. 
PEPE EEE 


ADVANTAGES OF APPOINTING A TRUST COMPANY 
EXECUTOR. 

One of the many advantages gained by naming a trust company as 
executor of a will lies in the fact that the person who makes the will 
knows to a certainty who will administer his estate. If an indi- 
vidual is named as executor he may not survive the testator, and even 
if he does survive, it does not follow that he will be appointed in ac- 
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cordance with the testator’s wishes. There are various grounds upon 
which individuals may be disqualified. 

The confusion which may drise out of naming an individual execu- 
tor is brought out in Matter of Plumb’s Estate, a recent decision of 
the Supreme Court of California, published among the legal decisions 
in this issue. This litigation arose over the Estate of Jarena D. 
Wright, who died in California in November, 1916, leaving an estate 
worth upwards of $100,000, and also leaving a will in which she named 
Robert Forsythe as executor. At the time of the death of the executrix, 
Forsythe was already dead and it became necessary to apply for the 
issuance of letters of administration with the will annexed to some 
competent and qualified person. Letters of this character were issued 
to Virginia Blake, a sister of the decedent, but she died shortly after 
the letters were issued and before she had entered upon the perform- 
ance of her duties as administratrix. Later two applications for let- 
ters with the will annexed were made, one by a nephew of the dece- 
dent and the other by William Brown, a brother of the decedent. 
Under the statutes the latter had the prior right to receive letters 
unless he was incompetent to act or in some way unqualified. The 
following objection was filed to Brown’s appointment: 


“That said petitioner is old and infirm physically and mentally, being 
of the age of 91 years; that his memory is defective; that he resides 
at a distance of more than 50 miles from Santa Rosa, where the 
greater portion of said estate exists and where said estate is in proc- 
ess of probating; that petitioner C. M. Long is informed and believes 
that said estate includes a large amount of real and personal property 
exceeding the value of $100,000, and that a vast amount of labor, in- 
vestigating, research and litigation will be required to bring said prop- 
erty into said estate; that owing to the age and infirmity of the said 
petitioner William B. Brown, he is not his own free agent, but is domi- 
nated and influenced in his action by others; and that he is not im- 
partial and unbiased as to the parties interested in said estate, but 
is biased and prejudiced, and has expressed and avowed his prejudices 
against the interest of certain heirs and legatees of said estate.” 


Upon the hearing, however, it appeared that, in spite of Brown’s 
advanced age he was a man of considerable physical activity and of 
remarkable clearness of memory and perception, for one of his years, 
in attending to his own business and in relation to his knowledge of 
his deceased sister’s affairs. It was accordingly held that Brown was 
not disqualified on account of his age. It was further held that the 
fact that he had prejudices against some of the heirs did not disquali- 
fy him and letters with the will annexed were thereupon duly issued. 

The decision is one of many which stands as a sound argument in 
favor of the trust company executor. 
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PAYMENT OF DEPOSIT AFTER DEPOSITOR’S DEATH. 


After the death of a depositor the bank holding the deposit should 
pay it only to a person duly authorized by law to receive it. In gen- 
eral this means that payment of such a deposit should be made only 
to a duly qualified executor or administrator. If the depositor left a 
will, the bank should wait until the executor named therein is proper- 
ly authorized by the issuance of letters testamentary and then make 
payment to him. If the depositor left no will then the bank should 
hold the deposit until such time as an administrator is appointed. 

In some states it is frequently provided by statute that, upon the 
death of the depositor, a deposit up to a certain amount, may be paid 
over to his next of kin entitled to it, without the necessity of having 
formal administration upon the estate. The object of such statutes 
is to enable estates having but a small amount of assets to escape 
the burden of administration expenses. But, unless there is a statute 
making an exception in a particular case, a bank should be careful 
not to pay a deposit to anyone except a duly appointed executor or 
administrator. If a bank does otherwise, for instance, if it makes 
payment to the depositor’s next of kin, it assumes the responsibility 
for the payment. 

This situation appeared in the case of Molendorp v. First National 
Bank, published among the legal decisions in this issue. The bank 
in this instance paid a certificate of deposit to the widow of the payee 
of the certificate, who, under a will left by the testator, was entitled 
to his entire estate. The executor named in the will did not qualify 
and subsequently an administrator with the will annexed was ap- 
pointed. This administrator brought suit against the bank for the 
amount of the certificate on the theory that the payment had been 
negligently and wrongfully made by the bank and did not operate to 
discharge it of its liability. It appeared that the assets in the hands 
of the administrator were more than sufficient to pay all claims 
against the estate and to meet all expenses of administration. Under 
these circumstances the court held that the administrator could not 
compel the bank to pay the certificate a second time. Nevertheless, the 
court points out that the bank had made the payment to the widow 
at its own peril. For instance, if the administrator had not been able 
to find sufficient funds to meet the claims of creditors, the bank would 
have been held responsible to him. Or, if it had developed that the 
will was invalid and that the widow was not entitled to the entire 
estate, the bank might have been held liable. Fortunately for the 
bank, it escaped liability on both of these grounds. Nevertheless, it 
is to be noted that, as a result of irregularity of the bank’s act, it was 
put to the trouble and expense of defending the administrator’s suit. 








BANKING LEGISLATION IN NEW YORK. 


A Review of the Bills Affecting Bankers Which Have Been Introduced in the 
1918 Legislative Session in New York State. 


By JoHN Epson Brapy. 


A number of important bills, having a bearing upon banking affairs, 
have been introduced during the 1918 legislative session in New York. 
Several of them were drawn for the purpose of facilitating the sale of 
Liberty Bonds. One bill, which aroused considerable interest, is known 
as the Emerson Bill, which undertakes to authorize state and national 
banks in third class cities to accept appointments as executor, adminis- 
trator, etc., and otherwise to exercise those powers, which, so far as 
banking institutions are concerned, are commonly regarded as being the 
prerogative of the trust companies. Other bills presented deal with loans, 
investments, bank checks, reserves, bank records and savings bank 
branches. Some of the bills have already, by virtue of the Governor’s 
signature, become law. 


EXERCISE OF TRUST Powers BY STATE AND NATIONAL BANKS. 


A disturbance of considerable proportions, with the trust companies 
arraigned against the national and state banks, was started by the intro- 
duction of the so-called “Emerson Bill,” the object of which is to permit 
state and national banks to exercise certain trust company powers. 

Senator Emerson’s bill adds three new sections to the Banking Law 
which are to be numbered 480, 481 and 482. 

Section 480 provides that any national bank or savings bank in a 
third class city, which is a city having less than 50,000 inhabitants, may 
be appointed executor in a will and qualify as such executor and may be 
appointed administrator, where there is no person other than a creditor 
of the decedent willing and qualified to act. The proposed amendment 
also provides that any state or national bank may be appointed trustee 
under a will or other written instrument and may be appointed trustee 
by any court or officer having jurisdiction to make such appointment. 

Section 481 provides that, where such a bank is appointed executor 
or administrator, no bond shall be required as of course, but that such 
bond may be required in the discretion of the court. 
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Section 482 requires banks to file a certificate of acceptance upon being 
appointed executor, administrator or trustee. 

At the hearings had on this important bill the trust companies were 
represented by Frederick Geller, of New York City, counsel for the 
Farmers’ Loan & Trust Company. Mr. Geller pointed out that the pro- 
posed law would invest small national banks with powers which they 
are not fitted to exercise—powers for which they lack facilities and legal 
talent. R 

In presenting the trust companies’ case, Mr. Geller said, in part: 


“One restriction that will be abandoned by permitting national banks to 
enter the field is the provision for deposit of 10 per cent. of capital with 
the Superintendent of Banks at Albany. It takes four times as much 
capital to organize a trust company in cities of the third class, the figures 
being $100,000 against $25,000 for the national bank. In cities of the 
first class the capital requirement is $500,000 for the trust company and 
$100,000 for the national bank. 

“In the case of a trust company acting as an executor for an estate, 
the trust is a preferred claim, but there is no priority where the national 
bank is concerned. The trust company is required to have tangible assets 
in the shape of bonds, mortgages, etc.; the national bank may have a 
promissory note, the value of which is dependent upon the character of 
the maker. Because the national bank has a smaller capital and because 
its assets are not in permanent form, it is unfair to give trust privileges to 
national banks.” 


The idea of national banks exercising trust company powers originated 
in the Federal Reserve Act, section 11K of which provides that the 
Federal Reserve Board may grant to national banks “when not in con- 
travention of state or local laws the right to act as trustee, executor, 
administrator or registrar of stocks and bonds.” There has naturally 
been some controversy as to the meaning of the words “in contravention 
of state or local law.” The Attorney-General has rendered an opinion 
to the effect that national banks cannot exercise trust company powers 
under this provision in New York. It is necessary, therefore, to enact 
the proposed law, if national banks in New York are to enjoy these 
privileges. 

If the Glass amendment is enacted, section 11K of the Federal Reserve 
Act will be clarified. This amendment proposes to add the following 
paragraph to section 11K: 


“Whenever the laws of such State authorize or permit the exercise of 
any or all of the foregoing powers by State banks, trust companies or 
other corporations which in any way compete with national banks the 
granting to and the exercise oi such powers by national banks shall not 
be deemed to be in contravention of State or local law within the meaning 
of this act, whether or not such State laws expressly or by necessary impli- 
cation prohibit the exercise of such power by national banks.” 
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INVESTMENT OF TRUST FUNDS. 


There is a well established rule in law to the effect that trust funds 
should not be mingled with other money, but should be kept separate 
and distinct. It is also a recognized rule that it is improper for a trustee 
to invest trust funds in his individual name. 

Trust companies, however, have long been in the practice of investing 
the funds belonging to different trust estates in a single mortgage, com- 
monly known as a participation mortgage. In making investments of 
this character the company usually takes a mortgage in its own name 
and later allots different shares of the mortgage investment to various 
trusts in its charge. It is quite clear that an investment of this character 
violates both of the rules mentioned above. Nevertheless, the court of 
appeals of New York State has held that such an investment, when made 
by a trust company, is not open to objection. The court, in reaching this 
conclusion, took into consideration the fact that the company kept ac- 
curate records of its transactions in books which were placed in its 
vault at night, and the further fact that the company immediately notified 
the beneficiaries of the trusts upon making an allotment. This decision 
is “Matter of Union Trust Company of New York as Trustee under the 
Will of Charles F. Hoffman, Deceased,” which was published in the Feb- 
ruary, 1917, issue of the Journal. 

To overcome the objections which have been made to this form of in- 
vestment a bill was introduced by Senator Gilchrist, amending section 
111 of the Decedent Estate Law, which permits executors, administrators 
and trustees to invest trust funds in their care in bonds and mortgages 
on real estate worth 50 per cent more than the amount of the loan. Under 
the amendment fiduciaries are permitted to invest in shares or parts 
of mortgages, provided the bond and mortgage and other papers relating 
to the title shall be held by a trust company or title guarantee company. 

The statute as amended reads as follows: 


“$111. Investments of Trust Companies. An executor, administrator, 
. trustee or other person holding trust funds for investment may invest 
the same in the same kind of securities as those in which savings banks 
of this state are by law authorized to invest the money deposited therein, 
and the income derived therefrom, and in bonds and mortgages on unin- 
cumbered real property in this state worth fifty per centum more than 
the amount loaned thereon, and in shares or parts of such bonds and 
mortgages, provided that any share or part of such bond and mortgage 
so held shall not be subordinate to any other shares thereof and shall not 
be subject to any prior interest therein, and provided further that bonds 
and mortgages in parts of which any fiduciary may invest trust funds 
together with any guaranties of payment, insurance policies and other 
instruments and evidences of title relating thereto shall be held for the 
benefit of such fiduciary and of any other persons interested in such 
bonds and mortgages by a trust company or title guaranty corporation 
organized under the laws of this state, and that a certificate setting forth 
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that such corporation holds such instruments for the benefit of such 
fiduciary and of any other persons who may be interested in such bond 
and mortgage among whom the corporation holding such instruments 
may be included, be executed by such corporation and delivered to each 
person who becomes interested in such bond and mortgage. Every cor- 
poration issuing any such certificate shall keep a record in proper books 
of account of all certificates issued pursuant to the foregoing provisions. 
An executor, administrator, trustee or other person holding trust funds 
may require such personal bonds or guarantees of payment to accompany 
investments as may seem prudent, and all premiums paid on such guar- 
antees may be charged to or paid out of income, providing that such 
charge or payment be not more than at the rate of one-half of one per 
centum per annum on the par value of such investments. But no trustee 
shall purchase securities hereunder from himself.” 


The bill also provides for an amendment of like character to section 
21 of the Personal Property Law regulating investments by trustees. 

This bill has been passed by the Senate and at the time of the present 
writing is in the Assembly. 

The bill is meritorious and should become a faw. Under it the trustee 
having a small amount in his hands is enabled to find a safe investment, 
which might not otherwise be open to him. 


Bap CHeEck Law. 


New York has been slow in getting into line in the matter of adopting 
the so-called “bad check law,” which undertakes to punish persons who 
knowingly issue checks against insufficient funds. A statute of this char- 
acter has already been enacted in many of the states, some of the statutes 
dating as far back as 1903. The provisions enacted in the different states 
vary widely in their phraseology, but they all have the same object in 
view. 


The New York amendment, which was introduced by Senator Malone, 
undertakes to add a new section to the Penal Code and reads as follows: 


“§1292-a. Obtaining money by fraudulent check, draft or order; how 
punished. Any person who, with intent to defraud, shall make or draw 
or utter or deliver any check, draft or order for the payment of money 
upon any bank or other depositary, knowing at the time of such making, 
drawing, uttering or delivering that the maker or drawer has not sufficient 
funds in or credit with such bank or other depositary for the payment 
of such check, although no express representation is made in reference 
thereto, shall be guilty of attempted larceny, and if money or property 
is obtained from another thereby is guilty of larceny and punishable 
accordingly. 

“In any prosecution under this section as against the maker or drawer 
thereof, the making, drawing, uttering or delivering of a check, draft or 
order, payment of which is refused by the drawee because of lack of 
funds or credit, shall be prima facie evidence of intent to defraud and 
of knowledge of insufficient funds in or credit with such bank or other 
depositary, unless such maker or drawer shall have paid the drawee 
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thereof the amount due thereon, together with interest and protest fees, 
within ten days after receiving notice that such check, draft or order 
has not been paid by the drawee. 

“The word ‘credit,’ as used herein, shall be construed to mean an 
arrangement or understanding with the bank or depositary for the pay- 
ment of such check, draft or order.” 


CHECKS SIGNED BY AGENTS OR FIDUCIARIES. 


The liability of a bank, which collects or pays a check, signed by an 
agent or fiduciary in the name of his principal, where the agent or fiduciary 
appropriates the proceeds to his own use, will be settled in favor of the 
bank, if Senator Marshall’s bill, introduced on February 19, as an amend- 
ment to section 95 of the Negotiable Instruments Law, is passed. 

This proposed amendment adds the following to section 95: 


“The presentation to a national banking association, state bank, trust 
company, savings bank or private banker, hereinafter called the bank, of 
a check, draft or other instrument for the payment of money drawn or 
endorsed by an agent, fiduciary, or corporate or other officer whose duty 
it is to make or endorse instruments for the payment of money against 
the account of his principal, trust, corporation or association of any kind, 
however said account may be entitled, to bearer or to any other person 
and the subsequent appropriation by him or by any other person of the 
proceeds of said check, draft or other instrument for the payment of 
money, either through his personal account or otherwise, shall not be 
sufficient to put such bank or any bank which shall pay the same on 
inquiry as to the authority of such officer, agent or other fiduciary, or 
impute to any such bank knowledge of any infirmity in any such instru- 
ment or defect in the title of the person negotiating the same or to whom 
the same may be paid.” 


Loans On Lisperty Bonps. 


Section 108 of the Banking Law is amended by Senator Marshall’s bill, 
which was signed by the Governor on March 27th and takes effect imme- 
diately. This section of the Banking Law places limitations on the 
amount and character of the loans which may be made by banks, pro- 
viding among other things that no bank shall loan to one individual, 
partnership or corporation an amount exceeding one-tenth of its capital 
and surplus. 

The amendment adds a new subdivision to section 108, which reads as 
follows: 


“None of the limitations or restrictions contained in the previous sub- 
divisions of this section shall apply to loans, discounts or other extensions 
of credit secured by Liberty Bonds or by other bonds or securities issued 
by the United States Government for war purposes, if the market value 
of such Liberty Bonds or other securities exceeds by ten per centum 
the amount of any such loan, discount or other extension of credit.” 
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The bill also amends in a similar manner section 190 of the Banking 
Law, which prescribes the limitations on loans and purchases of securi- 
ties by trust companies. 


Liperty Bonps In Lieu oF Surety Bonps. 


Assemblyman Farrenkopf’s bill has to do with filing Liberty Bonds in 
place of bonds or undertakings required by statute. 

Section 14 of the General Construction Law provides that, where a 
bond is required or authorized to be filed by law, either a bond or an 
undertaking to the same effect may be filed. 

To this provision Mr. Farrenkopf’s bill adds the following: 


“If, by any statute, a bond, undertaking or deposit of moneys or securi- 
ties is authorized or required to secure to the people or any municipality, 
for the benefit of the people or such municipality or of any person or 
corporation, the performance or omission of any act, or to indemnify the 
people or municipality against loss from any such act or omission, a de- 
posit of United States Liberty Bonds in an amount, computed at their 
face value, equal to the amount of the required bond, undertaking or de- 
posit, shall be accepted, in pledge, in lieu thereof. If any act or omission 
of the pledgor or another shall result in the forfeiture of such bonds, or 
in ‘the accrual of any sum of money as a charge against the same, imme- 
diate notice thereof shall be given to the pledgor, who may redeem the 
bonds within six months thereafter by paying the amount due. Such bonds 
shall not be sold under such forfeiture, or to satisfy such charge, until! 
the expiration of such period without redemption.” 


Liserty Bonps as SECURITY FOR STATE DEPOsITS. 


The object of a bill, introduced by Assemblyman Bloomfield, is to per- 
mit banks to put up Liberty Bonds as security for state deposits. 

Section 8 of the State Finance Law provides that the state treasurer 
shall deposit state moneys received by him in such banks in the sfate, as 
the comptroller and treasurer shall select. The section also requires that 
banks, so designated as depositaries of state moneys, shall, before receiv- , 
ing any such deposit, execute and file with the treasurer a surety bond 
for the safe keeping and prompt return of the deposit. It is provided 
that, in lieu of such surety bond, the bank may deposit with the comp- 
troller outstanding unmatured bonds of the State of New York. And 
Senator Bloomfield’s amendment would thake it also possible for the 
banks to deposit in lieu of a surety bond, “bonds issued by the Govern- 
ment of the United States during the continuance of the war between the 
United States and the German Empire and its ailies.” 

It is understood that the comptroller of the state is opposed to the bill 
on the ground that it will affect the market of state bonds. The author, 
however, regards his bill as a war measure and believes it should be 
passed, notwithstanding any effect that it might have upon state bond 
issues. 
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SAFE KEEPING OF LIBERTY BONDs. 


A bill introduced by Senator Cromwell provides for the safe keeping 
of Liberty Bonds by savings banks. The bill adds a new subdivision to 
section 238 of the Banking Law, which sets forth the general powers of 
savings banks. The new subdivision authorizes savings banks “to receive 
as depository, or as bailee for safekeeping and storage, Liberty Bonds or 
other bonds or securities issued by the United States Government for 
war purposes or otherwise.” 


RESERVES. 
The definition of “reserves on deposit,” as expressed in section 3 of 


the Banking Law, is changed by an amendment, which went into effect 
on March 27th, to read as follows: 


“The term ‘reserves on deposit,’ when used in this chapter, means 
reserves against deposits maintained by any individual or corporation pur- 
suant to this chapter in reserve depositaries, other than a federal reserve 
bank located in this state, and not in excess of the amount authorized by 
this chapter.” 

Section 112 of the Banking Law specifies the reserves against deposits 
which must be maintained by banks. The 4th paragraph of this section 
has been amended to read as follows: 


“Any part of the reserves on hand in excess of four per centum of 
such deposits may be deposited, subject to call, with a federal reserve 
bank in the district in which such bank is located, and the reserves on 
hand not so deposited shall consist of gold, gold bullion, gold coin, United 
States gold certificates, United States notes or any form of currency 
authorized by the laws of the United States; but, if any bank shall have 
become a member of a federal reserve bank, it may maintain as reserves 
on hand with such federal reserve bank such portion of its total reserves 
as shall be required of members of such federal reserve bank.” 

The only change made here is that the words “reserves on deposit” now 
read “reserves on hand.” 

The following sentence which formerly constituted part of this para- 
graph, has been stricken out by this amendment: 

“If such bank has an office in a borough having a population of two 
millions or over, the remainder of its total reserves shall be carried as 
reserves on hand.” 

Section 197 of the Banking Law, prescribing the reserves to be carried 
by trust companies is also amended by changing the words “reserves on 
deposit” to “reserves on hand.” 

The changes mentioned above all became effective on March 27th. 


Recorps oF Court Funp Deposits. 
Subdivision 5 of section 109 of the Banking Law provides: 


“Every bank holding any funds or money paid into court shall keep a 
book or books in which it shall make an exact account thereof. Such 











THE BANKING LAW JOURNAL 247 


book or books shall state the name of the court, the title of the case, 
the date of receipt, from whom received, the amount of money, if any, 
and a description of the securities or other property received, if any, and 
each addition of interest; also the date and description of each order for 
payment and the dates and amounts of payments thereunder and to 
whom paid; also an account of each change of investment, if any.” 


This provision has been amended by Senator Marshall’s bill, which 
has already become a law and which adds the following: 


“The requirements of this subdivision shall not apply to a duly desig- 
nated depositary of court and trust funds, respecting those funds paid 
into court, as provided in section seven hundred and forty-five of the 
code of civil procedure, and deposited with such depositary as provided 
in section seven hundred and forty-six of that act. Each such depositary 
shall keep one account in the aggregate of all such funds deposited with 
it, and such other accounts as may be required by rule of the state 
comptroller.” 


A similar amendment is made with regard to section 194 of the Bank- 
ing Law, dealing with books to be kept by trust companies. 


INVESTMENTS BY SAVINGS BANKS. 


The securities in which a savings bank may invest its deposits and 
guaranty fund are set forth in section 239 of the Banking Law. Sub- 
division 5 of this section is amended by Senate Bill 734 by authorizing 
savings banks to invest in: 


“the stocks or bonds of any incorporated city, county, village or town, 
situated in one of the states of the United States which adjoins the 
State of New York. If at any time the indebtedness of any such city, 
town or village, together with the indebtedness of any district or other 
municipal corporation or subdivision, except a county, which is wholly 
or in part included within the boundaries or limits of said city, town or 
village less its water debt and sinking fund, or the indebtedness of any 
such county, less its sinking fund, shall exceed seven per centum of the 
valuation of said city, county, town or village for the purposes of taxa- 
tion, its bonds and stocks shall thereafter, until such indebtedness shall 
be reduced to seven per centum of the valuation for the purposes of taxa- 
tion, cease to be an authorized investment for the moneys of savings 


banks.” 

This provision will be known as subdivision 5a of section 239. The 
original subdivision 5 is now applicable to the securities of states other 
than those mentioned in 5a and is numbered 5b. This bill became a law 
by the Governor’s signature on March 27th. 

Another amendment to this section of the Banking Law is made by 
Senate Bill No. 733, which was also approved by the Governor on March 
27th. This amendment adds two paragraphs to subdivision 8 of section 
239 and authorizes savings banks to invest in: 


“(c) Promissory notes made payable to the order of the savings bank 
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within ninety days from the date thereof secured by the assignment and 
pledge to it of one or more first mortgages on real estate situated in the 
state of New York, provided that the amount of any such note is not in 
excess of sixty per centum of the appraised value in the case of improved 
real estate, or forty per centum in the case of unimproved or unpro- 
ductive real estate, of the property or properties mortgaged; that the 
amount of any such loan shall not exceed seventy-five per centum of 
the principal sum secured by said mortgage or mortgages; that the 
value of said properties has been certified in accordance with the pro- 
visions of subdivision six of this section; that the assignment of each 
of such mortgages has been recorded in the proper offices and the pro- 
visions of section two hundred forty-one of this chapter with reference 
to the title of the property and the insurance upon the buildings, covered 
by such mortgage or mortgages, shall have been fully complied with. 
Such loans shall be considered mortgage loans and the amount thereof 
together with all direct loans by any such savings bank upon bonds and 
mortgages shall not exceed sixty-five per centum of the whole amount of 
the deposits and the guaranty fund of any such savings bank. 

“(d) Promissory notes made payable to the order of the savings bank 
within ninety days from the date thereof, secured by the pledge and 
assignment of the passbook of any savings bank in the state of New 
York as collateral security for the payment thereof. No such loan shall 
exceed ninety per centum of the balance due the holder of such passbook 
as shown therein.” 


A still further amendment to this part of the Banking Law is found 
in Senate Bill 732, which, however, has not yet become a law. This 
amendment, also offered by Senator Marshall, aims to add subdivision 11 
to section 239, authorizing Savings Banks to invest in: 


“Bankers’ acceptances and bills of exchange of the kind and maturities 
made eligible by law for rediscount with federal reserve banks, provided 
the same are accepted by a bank, national banking association or trust 
company, incorporated under the laws of the state of New York or under 
the laws of the United States and having its principal place of business 
in the state of New York. Not more than twenty per centum of the assets 
of any savings bank less the amount of the available fund held pursuant to 
the provisions of section two hundred fifty-one of this chapter, shall be 
invested in such acceptances. The aggregate amount of the liability of 
any bank, national banking association or trust company to any savings 
bank for acceptances held by such savings bank and deposits made with 
it shall not exceed twenty-five per centum of the paid-up capital and sur- 
plus of such bank, national banking association or trust company and not 
more than five per centum of the aggregate amount credited to the de- 
positors of any savings bank shall be invested in the acceptances of 
or deposited with a bank, national banking association or trust company 
of which a trustee of such savings bank is a director.” 


Savincs BANK AGENCIES. 


Senate bill No. 736, introduced by Senator Marshall, provides for the 
establishment of branches for the receipt of deposits by savings banks 
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within a prescribed territory. The amendment declares that a savings 
bank: 


“May, with the written permission of the superintendent of banks and 
under regulations approved by him, establish and maintain one or more 
stations or agencies for the receipt of deposits in the city or town in 
which its principal place of business is located or at any place not more 
than twenty miles distant from its principal office in which there is no 
savings bank at the time such permission is given, provided that no such 
station or agency shall be established or maintained at a place which is 
nearer by the ordinarily traveled route to any other savings bank than 
to the savings bank seeking to establish or maintain such station or 
agency, unless the consent in writing of such nearer savings bank shall 
be obtained and filed with the superintendent of banks.” 


NOTE PAYABLE TO PARTNER. 


Brown v. Arhelger, Court of Civil Sages Texas, November 14, 1917. 198 8. W. 


Where defendant made a note payable to one partner alone an¢é 
such partner did not indorse it, the other partner was not an indis- 
pensable party to the payee partner’s suit on the note. 

Action by G. A. Arhelger against Joab Brown. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


Jenxins, J. We adopt as our findings of fact the following from 
appellant’s brief : 


“The San Saba Manufacturing Company was the style of a partnership 
doing business in the town of San Saba, and was composed of G. A. 
Arhelger and Clay Kuykendall, G. A. Arhelger being the general manager. 
Joab Brown, appellant, became indebted to therh and executed his note 
for said amount, which was payable to G. A. Arhelger alone. Brown 
paid part of the note, and was sued for the balance. The suit was brought 
in the name of G. A. Arhelger alone. Upon the trial it developed that 
Clay Kuykendall was an equal owner with G. A. Arhelger in the note 
sued upon; thereupon appellant’s attorneys suggested that there was a 
nonjoinder of parties plaintiff; that Clay Kuykendall was a necessary 
party, and moved the court to dismiss the case, which being overruled, 
the trial proceeded, and judgment in favor of G. A. Arhelger alone was 
rendered against appellant.” ; 

There is but one issue in this case, and that is whether or not Clay 
Kuykendall was a necessary party plaintiff. We sustain the ruling of the 
trial court that he was not. We quote from Corpus Juris, supra, as fol- 
lows: 

“The holder of the legal title [of a note] may sue, although not the full 
owner.” 

This text is sustained by the Texas authorities above cited. Arhelger 
being the payee, and not having indorsed the note, he was the legal owner 
of same. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


CERTIFICATION OF CHECK BY TELEGRAPH. 


Colcord v. Banco de Tamaulipas, New York Supreme Court, Appellate Division, 
January 18,1918. 168 N. ¥. Supp. 710. 


A telegram sent by the drawee of a draft, saying that the draft “is 
good,” in answer to a telegraphic inquiry if the drawee would pay the 
draft, does not constitute an acceptance. 

Appeal from Special Term, New York County. ; 

Action by Alan H. Colcord against the Banco de Tamaulipas. From 
an order overruling demurrers to the complaint, defendant appeals. Re- 
versed. 

Argued before Ciark, P. J., and Laucuiin, DowLinc, SMITH and 
Pace, JJ. 

Rounds, Hatch, Dillingham & Debevoise, of New York City (Eugene 
Congleton, of New York City, of counsel), for appellant. 

Rudd, Wood & Molloy, of New York City (George H. Porter, of New 
York City, of counsel), for respondent. 

DowtincG, J. The facts upon which the two causes of action here- 
in are based are set forth in the complaint as follows: The First State: 
Bank & Trust Company (assignor of the claim in question to plaintiff) 
is a banking corporation organized under the laws of the state of Texas, 
and having its principal place of business at Laredo, Texas. It is 
hereinafter referred to as the State Bank. Defendant is a banking 
corporation organized under the laws of the Republic of Mexico, and 
having its principal place of business at Tampico in the state of Tamau- 
lipas, Republic of Mexico. On February 28, 1914, C. Barreda, as mu- 


NOTE.—For other similar decisions see Banking Law Journal Digest and. 
Supplement, §101. 
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nicipal president of the city of Nuevo Laredo, a municipality in the 
Republic of Mexico, made a certain draft or bill of exchange in 
writing. This (as well as all the other writings hereinafter referred to) 
was in the Spanish language, and translated into English read: 


“$5,000.00 (Mexican dollars). 
“G. Laredo, Tamaulipas, Feb. 28, 1914. 
“At three days’ sight pay by this bill of exchange, in this city, to the 
order of the First State Bank of Laredo, Texas, the sum of five thousand 
Mexican dollars. Value which you will charge with or without notice 
to account of “C. Barreda, Municipal President. 


“To the bank of Tamaulipas, Tampico, Tampas. 

“[{Indorsement:] [Seal.] Municipal Government Constitutional of 
Laredo, Tamaulipas. 

“[Written:] G. Laredo, Tampas, Feb. 28, 1914. C. Barreda. 

“150 cent Mexican stamp affixed.]” 


Said draft was presented to the State Bank for purchase, which 
thereupon sent the following telegram to defendant: 


“Laredo, Texas, March 3, 1914. 
“Bank of Tamaulipas, Tampico, Tampas, Mex.: 


“Please telegraph us immediately if you will pay a draft signed C. Bar- 
reda, Municipal President Nuevo Laredo, for five thousand Mexican dol- 
lars. “First State Bank & Trust Co.” 


To this defendant replied as follows: 


“Tampico, Mexico, March 5, 1915. 
“First State Bank & Trust Co., Laredo, Texas: 
“Draft C. Barreda, Municipal President Nuevo Laredo, for five thou- 
sand Mexican dollars is good. 


“Banco de Tamaulipas.” 
On the same day defendant wrote the State Bank as follows: 


“Tampico, Tam., Mex., March 5, 1915. 
“First State Bank & Trust Co., Laredo, Texas — Dear Sirs. On 
this date and through the same method we have answered your telegram 
relative to Dr. C. Barreda’s draft for five thousand Mexican dollars, which 
we confirm as per inclosed transcript. “Yours truly, 
“Banco de Tamaulipas, 
“P. Assemat, Mgr. J. J. Diaz, Cashier.” 


The transcript inclosed was as follows: 


“Transcript of the telegram which the Banco de Tamaulipas addresses 
to First State Bank & Trust Co., Laredo, Texas, on March 5, 1914. 
‘Draft C. Barreda, Mayor of New Laredo, for five thousand dollars is 
good.’ ” 


The State Bank, relying upon the faith of the correspondence quoted, 
bought the draft in question, paying 5,000 Mexican dollars therefor, 
and after indorsing it, so as to make it payable to any bank, banker, 
or trust company, transmitted the draft, so indorsed, to defendant, and 
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duly presented it and demanded payment. Thereafter defendant tele- 
graphed to the State Bank: 


“Tampico, March 19, 1914. 
“We return remittance 9336 because it is not correct. We are writing. 
“Banco de Tamaulipas.” 


The letter which followed was in these terms: 


“Tampico, Tam., Mex., March 19, 1914. 
“First State Bank & Trust Co., Laredo, Texas—Dear Sirs: We confirm 
our telegram of even date as per inclosed copy. Accordingly we return 
your remittance No. 9336 for its lacking of two signatures, to wit: Faus- 
tino Garza’s as finance commissioner and the signature of Dr. Adolfo 
Salinas Puga as health commissioner of Nuevo Laredo. It also lacks the 
official seal of the municipal corporation. Once the above requisites hav- 
ing been fulfilled, we will have no objection to honoring the remittance 
herewith returned. We have charged you with $5.54 for telegram ex- 
penses. We are yours respectfully, Banco de Tamaulipas, 
“P. Essemat, Manager. J. J. Diaz, Cashier.” 


Inclosed therewith was a copy of said telegram of March 19, 1914. 
The State Bank procured the signing of the draft by the two officials 
referred to in the latter, and also the affixing of the seal of the munici- 
pal corporation thereto, and in this condition it was returned to de- 
fendant and again duly presented for payment. The defendant re- 
tained the draft in its possession from March 24, 1914, to December 8, 
1914, ignoring repeated demands to pay the same between March 29, 
1914, and October 31, 1914, on which latter date it refused payment, 
and still refuses to pay the same. It is alleged that when said draft 
was accepted, and when it was presented for payment, the drawer 
thereof had deposited with the defendant funds sufficient to pay the 
same, and which had been so deposited for that purpose. 

The first cause of action is based on the theory that defendant’s 
telegram of March 5th constituted an acceptance of the draft in ques- 
tion and that defendant was therefore liable to pay the same. I do not 
believe that defendant’s telegram of March 5th can be interpreted to 
be an acceptance of the draft in question, nori as a promise to accept 
the same. The State Bank telegraphed defendant an explicit question 
as to whether defendant would pay a certain described draft. Defend- 
ant did not reply to this question directly, nor does it appear that it 
was under any duty or obligation so to do. The State Bank did not 
say in its telegram that it was about to buy the draft upon the faith of 
defendant’s reply. Defendant replied only that the draft was good, 
which reasonably meant only that C. Barreda, as municipal president 
of Nuevo Laredo, then had on deposit with defendant at least the sum 
of five thousand Mexican dollars, but gave the State Bank no right to 
assume that defendant would hold the funds to meet the draft, or 
would itself accept or pay the draft. On the contrary, the very form 
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of the reply, not answering directly the question as to whether defend- 
ant would pay the draft, was sufficient to put the State Bank on its 
guard, and cause it to either require an explicit answer from defend- 
ant as to whether it would accept and pay the draft, or to proceed fur- 
ther at its own risk. The defendant had no control over the State 
Bank’s transactions with Barreda, and it was the business of the State 
Bank to protect itself in its dealings with him, and to make certain 
that the draft would be accepted by defendant before it parted with 
its money on the faith of the draft. 

An acceptance is a contract, and there are no words used by defend- 
ant in the telegram which can be interpreted to mean that it agreed 
to accept the draft. In First National Bank of Atchison v. Commer- 
cial Bank, 74 Kan. 606, 87 Pac. 746, 8 L. R. A. (N. S.) 1148, 118 Am. 
St. Rep. 340, 11 Ann. Cas. 281, an acceptance was sought to be based 
upon the following telegrams passing between the parties: 


“Adrian, Mich., October 15, 1903. 
“First National Bank, Atchison, Kan.: 
“Is J. F. Donald’s check on you for $350 good? 
“Commercial Savings Bank.” 
“Atchison, Kan., October 15, 1903. 
“Commercial Savings Bank, Adrian, Mich.: 
“J. F. Donald’s check is good for sum named. First National Bank.” 


In that case Donald was a depositor in the Kansas bank and drew a 
check upon it for $350 to a payee who indorsed and delivered it to a 
third party, who in turn indorsed and delivered it to the Michigan 
bank. Donald stopped payment on the check before it was presented 
for payment, and the Michigan bank sued the Kansas bank for the face 
of the check and interest, claiming it had been accepted in writing, and 
that it had been purchased for value on the faith of such acceptance. 
The court held that the drawee of a check could not be held liable 
upon a claimed contract of acceptance, external to the bill, unless the 
language used clearly and unequivocally imported an absolute promise, 
and that the response that a check was “good for sum named” was not 
such a promise. In that case the reply was strictly responsive to the 
question, but the court said: 


“It indicates no clear intention to make Donald’s check good whenever 
presented and whatever the condition of his account. It is entirely con- 
sistent with the simple purpose to state Donald’s standing at the bank on 
the day of the telegram. It fairly means: ‘Donald’s account is now suffi- 
cient to meet a check for the sum named.’ The writings are not equal to 
the unambiguous and unequivocal ‘Will you pay?’ and ‘We will pay.’ ” 


The Negotiable Instruments Law of New York (Consol. Laws, c. 
38), in section 222, provides that: 


“Where an acceptance is written on a paper other than the bill itself, it 
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does not bind the acceptor, except in favor of a person to whom it is 
shown and who, on the faith thereof, receives the bill for value.” 

It follows as the result of the reasoning of the foregoing cases that 
the State Bank had no right to rely on defendant’s telegram that the 
draft was good in purchasing it, but should have insisted on a direct 
answer to a question whether defendant would accept or pay the draft. 
Not having done so, and defendant not having said in its telegram that 
it would either accept or pay the draft, the latter is not liable. The 
case of Garrettson v. Bank (C. C.) 39 Fed. 163, 7 L. R. A. 428, is not 
controlling here, for in that case the question was, “Will you pay James 
Tate’s check on you twenty-two thousand dollars? Answer,” and 
the reply was, “James Tate is good. Send on your paper.” In its 
opinion the court laid stress on the last words, “Send on your paper,” 
as clearly implying that it was to be sent on for payment and not 
merely for acceptance. No such words were used in the case at bar. 
The demurrer to the first cause of action should have been sustained. 

The second cause of action, after restating all the facts alleged in 
the first cause of action except the assignment of the claim and the 
retention of the draft and refusal to pay same by defendant, sets forth 
that defendant when the original draft was presented to it for ac- 
ceptance and for payment, failed and neglected to accept or pay it; 
that the State Bank caused the additional signatures and municipal 
seal to be affixed to the draft as requested by defendant in its letter 
of March 19, 1914, and again on March 28, 1914, the State Bank pre- 
sented the draft to defendant “for formal acceptance and also for 
payment”; that defendant had promised to formally accept and pay 
the draft (realleging the original telegram and the reply thereto), but 
instead refused and still refuses to keep its said promise; that defend- 
ant retained the draft in its possession from the time of its presenta- 
tion until December 8, 1914, and during the whole of said time failed 
to formally accept or pay the draft although repeated demands for pay- 
ment were made, until October 31, 1914, when it notified the State Bank 
of its refusal to formally accept or pay “said draft.” It is then averred: 

“Sixth. That in and by the law of Mexico it was then and there pro- 
vided that, when a draft of the character of the draft herein set forth is 
presented for acceptance, the drawee must accept it or refuse plainly his 
acceptance on the same day in which the bearer presents it for that purpose. 
And it is also the law of Mexico that, if the drawee allows the day to pass 
without returning such draft, he will be liable for its payment.” 

The assignment of this cause of action to plaintiff is then alleged. 
This cause of action proceeds upon the theory that the telegram of 
March 5th was not an acceptance, but an agreement to accept, for the 
breach of which defendant is equally liable. For the reasons hereto- 
fore assigned, I do not believe the telegram in question was an agree- 
ment to accept, any more than it was an acceptance.’ In so far as 








THE BANKING LAW JOURNAL 255 


plaintiff pleads upon the alleged telegram as an agreement to accept, 
[ believe the complaint is demurrable. Plaintiff does not set forth any 
acts done by his assignor, liability assumed by it, or moneys paid out 
by it, after the receipt of the defendant’s letter of March 19th, nor 
does he seek to predicate any liability thereupon. Had the State Bank 
paid out its moneys only after the receipt of that letter, a very differ- 
ent question would have been presented. 

The statute law of Mexico sought to be pleaded not only raises 
a new theory of defendant’s liability inconsistent with the remaining 
allegations of the second cause of action (which are based solely on 
the ground that the original telegram of defendant was an agreement 
to accept), but that law is so inartificially pleaded that it is not made 
applicable to the state of facts set forth. It is said that “in and by 
the law of Mexico it was then and there provided” that the drawee 
must accept or refuse acceptance at a certain time, but whether this 
law was in effect when the transactions in question occurred does not 
appear. It is also alleged that “it is also” the law of Mexico that, if 
the drawee allows a day to pass without returning the draft, he will 
be liable. But this allegation is also vague as to time, and it does not 
clearly show that the law was to the effect quoted when the transactions 
between the parties were had. For all these reasons, the demurrer to 
the second cause of action should also have been sustained. 

The order appealed from will be reversed, with $10 costs and dis- 
bursements, and the demurrers to the first and second causes of action 
sustained, with $10 costs, with leave to plaintiff to serve a further 
amended complaint as to said causes of action on payment of said costs. 

Order reversed, with $10 costs and motion denied, with $10 costs, 
and demurrers sustained, with leave to plaintiff to amend on payment 
of costs. Order filed. 

Crark, P. J., and LAuGHLIN and Situ, JJ., concur. 

PacE, J. (dissenting). 


CERTIFICATE OF DEPOSIT PAYABLE IN 
CURRENT FUNDS. 


Millikan v. Security Trust Co., February 7, 1918, 118 N. E. Rep. 568. 


A certificate of deposit payable in “current funds” or in “currency” 
is negotiable, the terms “current funds” and “currency,” at the pres- 
ent time, having come to mean money. 


Appeal from Circuit Court, Shelby County; Alonzo Blair, Judge. 
Action by the Security Trust Company against Lynn B. Millikan. 
Judgment for the plaintiff, and defendant appeals. Reversed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 309. 
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William F. Elliott and Paul & Paul, all of Indianapolis, and Elmer 
Bassett, of Shelbyville, for appellant. Leander J. Monks and John F. 
Robbins, both of Indianapolis, Henry C. Starr, of Richmond, and James 
P. Goodrich, of Winchester, for appellee. 

TOWNSEND, J. Appellee, as holder by indorsement before maturity, 
obtained judgment against appellant on the following promissory note: 


No. . Due . $5,000.00 
Indianapolis, Ind., Nov. 1, 1912. 
June Ist, 1913, after date we or either of us promise to pay to the order 
of Columbus Securities Company, five thousand dollars, negotiable and 
payable at Aetna Trust & Savings Company, Indianapolis, Indiana, with 
eight per cent. interest from maturity and attorney’s fees. Value received 
without any relief whatever from valuation or appraisement laws. The 
drawers and indorsers severally waive presentment for payment, protest 
and notice of protest and non-payment of this note. 
Addess : . Lynn B. Millikan. 


To appellee’s complaint on this note appellant filed eight paragraphs 
of answer, general denial and seven paragraphs of special answer. De- 
murrer to each paragraph of special answer was sustained. Appellant 
then filed two paragraphs of verified non est factum, one denying 
execution of the note and the other the execution of the indorsement. 

The errors assigned call in question the rulings on the demurrers. Ap- 
pellant contends that the note is not negotiable: First, because it is 
payable “at” instead of “in the offce of” the trust company. There is 
no merit in appellant’s contention. A note that is payable “at” a bank is 
in legal contemplation payable “in” the bank or “in the office of” the 
bank at the counter where banking business is done. The words “in” 
and “at” in this connection are to be given the meaning which is accepted 
by persons of ordinary understanding. 

Burns 1914, § 9076, provides: 


“Notes payable to order or bearer in a bank in this state shall be ne- 
gotiable as inland bills of exchange and the payees and indorsees thereof 
may recover, as in the case of such bills.” 


The purpose of the Legislature was to fix, as one element of negotia- 
bility, a place, a named bank, where such note should be paid, that the 
holder might there protest and fix liability against indorsers and makers. 
It is also a safe and convenient place for the holder to leave the note 
and the maker to leave the money at maturity. 

Appellant next contends that the instrument in suit is not negotiable 
because it bears 8 per cent. interest from maturity. There is no merit 
in this contention. Burns 1914, § 7950. 

We therefore hold that the note in suit is negotiable as an inland bill 
of exchange. 

Appellant’s eighth paragraph of answer is, in substance, that appellee 
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at the time of the purchase of said note executed in payment therefor.a 
certificate of deposit, as follows: 


Security Trust Company. 
Certificate of Deposit. No. 2341. 
Indianapolis, Ind., Dec. 4th, 1912. 

American Standard Life Assurance Co. has deposited with this com- 
pany five thousand dollars payable to the order of same, in current funds 
on the return of this certificate properly indorsed. June Ist, 1913. With 
interest at two per cent. per annum for the time specified only. Not sub- 
ject to check. 


Countersigned : R. A. Young, Secretary. 
Bert McBride, President. 

Then this paragraph is, in substance, that the note was dishonored 
at maturity; that appellee had notice of the dishonor; and that appellee 
with such notice paid the certificate. If the certificate is not negotiable, 
the paragraph is good. If it is negotiable, the paragraph is bad. 

Appellant contends that this certificate is not negotiable because it is 
payable in “current funds.” One of the elements of negotiability is that 
an instrument be payable in money, and the question is whether “cur- 
rent funds” means money. There is some confusion in the decisions of 
this court on this point. In the case of Drake v. Markle, 21 Ind. 433, 
83 Am. Dec. 358, a certificate of deposit payable “in currency” was held 
to be payable in money and negotiable. Although no particular stress 
seems to have been laid upon the point of its being payable in “currency,” 
yet the court sets out the instrument and seems to have had this question in 
view. In the case of the National Bank, etc., v. Ringel, 51 Ind. 393, this 
court held that a certificate of deposit payable “in current funds” was 
not negotiable because it lacked one of the essentials not being payable 
in money. 

Beginning with the issue of United States Treasury notes, declared 
to have the quality of legal tender, it has been the practice of drawers of 
bills of exchange and makers of promissory notes to indicate payment in 
gold or silver or such notes, and from that time the terms “current funds” 
and “currency” have been used to designate any of these, all being cur- 
rent and declared by statute to be legal tender. The better rule now 
seems to be that instruments of the kind in question, payable in “current 
funds” or in “currency,” are payable in money. Bull v. First National 
Bank of Casson, 123 U. S. 105, 8 Sup. Ct. 62, 31 L. Ed. 97; Phelps v. 
Town, 14 Mich. 374; Butler v. Plaine, 8 Minn. 324 (Gil. 284) ; Forrest 
v. Safety Bank Co. (C. C.) 174 Fed. 345; Hatch v. First National Bank, 
94 Me. 351, 47 Atl. 998, 80 Am. St. Rep. 401; Kirkwood v. First National 
Bank, 40 Neb. 484, 58 N. W. 1016, 24 L. R. A. 444, 42 Am. St. Rep. 683. 
We, therefore, hold that this certificate of deposit is payable in money, 
and is negotiable as an inland bill of exchange. The National Bank, 
etc., v. Ringel, supra, is overruled on this point. 
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Appellant’s third paragraph of answer covers 15 pages of his printed 
brief, and is confusing in its allegations. It alleges that the payee of 
the note is a foreign corporation, and did not comply with the acts of 
1907 ; but it alleges that it obtained a certificate from the secretary of 
state before the transaction in quesion. Appellant cannot thus attack 
collaterally the right of such a corporation. This is for the state in a 
direct proceeding. 

He also alleges that the American Standard Life Assurance Company, 
for which the stock in the Columbus Securities Company was sold to 
make capital and surplus, was not organized according to the laws of the 
state of Indiana, and yet he alleges that it received a certificate from the 
state nearly a year before. This is a collateral attack, and besides appel- 
lant was buying with his note stock in the Columbus Securities Company 
and not in the American Standard Life Assurance Company. 

Appellant sets out, as a part of this paragraph, what is termed a 
“Syndicate Agreement” which he signed, in which he was given certain 
options as to stock in the Columbus Securities Company. There is noth- 
ing in this agreement to destroy the good faith of a purchaser of the 
note in suit, even if such purchaser had notice. True, appellant alleges 
that the note was to be deposited with the trustee under this Syndicate 
Agreement, and not to be cashed; but the agreement directly contradicts 
this, its language being “that all amounts, either cash or cash received 
from said notes, shall be deposited” with the trustee. 

Judgment reversed, with instructions to overrule the demurrer to the 
third paragraph of answer and for other proceedings not inconsistent 
with this opinion. 


TRANSFER OF BANK CHARTER. 


Levy v. Reed, Supreme Court of Oklahoma, February 12, 1918, 170 Pac. Rep. 497. 


The incorporators of an unorganized banking corporation cannot 
transfer to others the right to transact business thereunder. The 
right to transact a banking business is controlled by the laws of the 
state. The privilege is a fundamental franchise and is incapable of 
transfer. 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; Geo. W. Clark, Judge. 

Action by S. E. Reed against I. B. Levy and another. Judgment for 
plaintiff, and defendants bring error. Reversed, and cause remanded. 

Ledbetter, Stuart & Bell, of Oklahoma City, for plaintiffs in error. 
Warren K. Snyder and M. K. Cruce, both of Oklahoma City, for de- 
fendant in error. 








WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 53. 
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BLEAKMORE, C. This action seeking recovery on a promissory note, 
of date February 20, 1911, payable on or before April 1, 1911, was 
commenced in the district court of Oklahoma county by S. E. Reed, 
the payee, against I. B. Levy and H. W. Pentecost, the makers. Upon 
the face of the note appear the words, “Subject to contract.” Contem- 
poraneously with the execution thereof, and as a part of the same trans- 
action, the parties entered into the following agreement: 


“For and in consideration of the sum of twenty-five hundred ($2,500.00) 
dollars we hereby sell, transfer and deliver all of our right, title and inter- 
est in the State Bank of Commerce of Oklahoma City, Oklahoma, and 
herewith deliver unto I. B. Levy and his associates the charter and cer- 
tificate of authority issued to the State Bank of Commerce of Oklahoma 
City, Oklahoma, and it is further agreed by the holders of said charter 
and cerificate of authority that the above-mentioned twenty-five hundred 
dollars is due and payable and evidenced by one certain promissory note 
due immediately after the opening of said bank for active business, the 
date of said opening to be not later than April 1, 1911, unless prevented 
by the action of the state banking board or other legal authority. 

“Dated this 20th day of February, 1911, to which we have hereunto at- 
tached our names. 

“In the event that I. B. Levy and his associates are prevented by legal 
proceedings from using this charter, this contract is null and void and of 
no effect, and the charter to be returned to parties of the first part. And 
it is further agreed that said I. B. Levy and his associates will use every 
effort to carry into effect the full force of this contract. 

“S. E. Reed. 
“T. B. Levy. 

“Witness: D. E. Waggoner.” 

In the petition it is alleged: 

“(3) That at the time of the execution of said note the defendant I. B. 
Levy and this plaintiff entered into a contract for the sale of the State 
Bank of Commerce of Oklahoma City, together with the charter and cer- 
tificate of authority issued to said bank authorizing the transaction of a 
banking business under the name of the State Bank of Commerce of 
Oklahoma City, Okl.; that a copy of said contract is hereto attached, 
marked ‘Exhibit B,’ and made a part of this petition. 

“(4) That said charter and certificate of authority to do business were 
transferred under the terms of said contract to the said Levy and Pente- 
cost, and are now in their possession and subject to their control, plaintiff 
herein having assigned all right, title, and interest in and to said charter 
and certificate of authority. 

“(6) Your petitioner alleges that she has complied i in every respect with 
the terms of the contract on her part, and alleges that no legal proceed- 
ings of any character was ever instituted to prevent the use of said charter, 
and that said charter i is now in full force and effect, subject to the terms 
of this contract.” 


Defendants answered, admitting the execution of the note and con- 
tract, but alleging, among other defenses, that the same are vialative of 
public policy, in that they constitute an attempt to sell and transfer a 
corporate franchise conferred by law. 
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It further appears by the pleadings that the plaintiff, and S. E. Reed, 
E. S. Haraway, and S. M. Torbett filed articles of incorporation in 
the office of the secretary of state necessary to form a corporation to be 
known as the “State Bank of Commerce,” with a capital stock of $25,000 
and principal place of business at Capitol Hill, Okl., pursuant to which 
a certificate of incorporation was issued on January 11, 1910; that cer- 
tificate of authority to transact a general banking business was issued 
to the State Bank of Commerce on February 24, 1911; and that on 
February 27, 1911, amended articles of incorporation were filed by the 
same incorporators, under the same name, increasing the capital stock 
to $30,000, designating the principal place of business at Oklahoma City, 
and certificate of incorporation issued thereupon. 

The original articles of incorporation, the certificate of secretary of 
state issued pursuant thereto, and certificate of authority to engage in 
the banking business issued by the bank commissioner were delivered to 
defendants, all of which were tendered to plaintiff in the answer. 

Trial was had to the court upon the pleadings and the following 
stipulation : 


“Tt is hereby stipulated and agreed that the incorporated town of Capitol 
Hiil was annexed to and became a part of Oklahoma City by ordinance 
which became effective from February 16, 1910. 

“Tt is further stipulated and agreed that no organization under the origi- 
nal charter of articles of association took place more than one year after 
the date thereof, nor was any business done or commenced under said 
charter or articles of association within one year from the date thereof.” 


There was judgment for plaintiff, and defendants have appealed. 

While by the briefs and able argument of counsel many interesting 
phases of the case have been presented, it is deemed necessary to con- 
sider but one question, determination of which we regard as decisive of 
the appeal, viz.: Are the franchises involved—(1) the right to become 
and be a banking corporation, and (2) its privilege to engage in the 
banking business—under the circumstances of this case, proper subjects 
of sale and transfer? It may be reasonably inferred from the record, 
and was admitted in argument, that no single step looking to its organiza- 
tion was ever taken after the corporation was formed. Manifestly, there- 
fore, the only individual interest plaintiff had in the State Bank of Com- 
merce was in the naked articles of incorporation to participate, as in- 
corporator, in the organization of the corporation, to the end that it might 
then engage in the banking business ; and, if communicable by the means 
employed, it cannot be successfully contended that the parties only con- 
templated, and the transactions in question involved merely, the transfer 
of such inchoate personal interest. On the contrary, it is evident from 
the language employed in the contract, and the manual delivery of the 
articles of incorporation and the certificates issued pursuant thereto, and 
the allegations in the petition, that it was the intention of plaintiff to 
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transmit, and of defendants thereby to procure, the franchise to be a 
corporation, together with the franchise of such corporation, as the 
State Bank of Commerce, to transact a banking business. No question 
of a transfer of the shares of its stock effecting a conveyance of cor- 
porate property, or a change in the personnel of the corporation, is in- 
volved, or even suggested. 

In this jurisdiction the privilege of engaging in the business of banking 
as a state bank is itself a fundamental franchise, conferrable only upon 
banking corporations organized conformably to statute. No individual, 
firm, or purely private corporation can transact such business in this 
state. Section 272, R. L. 1910. The validity of such prohibition has been 
upheld in Noble State Bank v. Haskell, 22 Okl. 48, 97 Pac. 590. 

The state alone has power to grant the right to become and be a 
banking corporation, as well as the privilege of a corporation formed 
and organized for that purpose to transact a banking business. Each 
such right is primarily personal, in the one instance to the incorporators, 
in the other to the corporation, and neither can be sold or transferred 
without the consent of the state. State banks are quasi public corpora- 
tions. “Banks are chartered by the state, not with a paramount view 
of enabling the stockholders to make investments and derive profits there- 
from, but to meet a public necessity.” Noble State Bank v. Haskell, 


supra. In the First State Bank of Oklahoma City v. Lee, 166 Pac. 186 
(not yet officially reported), it is held: 


“The right to be a corporation is not the subject of barter or sale.” 


In Memphis, etc., R. R. Co. v. Berry, 112 U. S. 609, 5 Sup. Ct. 299, 
28 L. Ed. 837, it is said by the Federal Supreme Court: 


“The franchise of becoming and being a corporation, in its nature, is in- 
communicable by the act of the parties and incapable of passing by assign- 
ment. “The franchise to be a corporation,’ said Hoar, J., in Common- 
wealth v. Smith, 10 Allen, 448, 455 [87 Am. Dec. 672] ‘clearly cannot be 
transferred by any corporate body of its own will. Such a franchise is 
not, in its own nature, transmissible.’ In Hall v. Sullivan R. R. Co. [Fed. 
Cas. No. 5,948] 21 Law Rep. 138, 2 Redf. Rail. Cas. 621; 1 Brunner, Col- 
lected Cases, 613, Mr. Justice Curtis said: “The franchise to be a cor- 
poration is therefore not a subject of sale and transfer, unless the law, 
by some positive provision, has made it so, and pointed out the modes in 
which such sale and transfer may be effected.’ ” 


In State, for use, etc., v. Butler, 83 Tenn. (15 Lea) 104, it is held: 


“A transfer of a mere charter conferring a franchise on certain persons 
to conduct a banking business, with which was granted immunity from 
other taxation than that expressly stipulated in the charter, does not 
convey the franchise to the transferee. A franchise is a right or privilege 
conferred by law, and is personal to the grantees, and cannot be tansferred 
without the consent of the grantor.” Detroit Citizens’ Street Ry. Co. v. 
Common Council of Detroit, 125 Mich. 673, 85 N. W. 96, 86 N. W. 809, 
84 Am. St. Rep. 589. 
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In Feitsam v. Hay, 122 Ill. 293, 13 N. E. 501, 3 Am. St. Rep. 492, 
it is said: 


“The People’s Bank of Belleville, incorporated under a special act of 
the Legislature, approved and in force March 27, 1869, having become 
insolvent, on the 17th of April, 1878, made a general assignment of all 
its property and effects for the benefit of creditors. The assignee pre- 
sented a petition to the county court of St. Clair county, at its March 
term, 1887, for leave to sell ‘all the rights, privileges, powers, and immu- 
nities which were granted by the said act incorporating said bank.’ 
* * * Upon due consideration of the petition, the court entered an 
order dismissing the same. * * * It is proposed here, it will be noted, 
to sell simply the franchise of the bank. Assuming this can be done, the 
question arises, What would be the effect of such a sale? It clearly could 
not have the effect of making the purchasers, if more than one, an aggre- 
gate corporation, with the general banking powers conferred by the bank 
charter. To assert such a proposition would be simply startling; and yet, 
if in such case the purchasers could take anything at all, they certainly 
could not take less than the right to be a banking corporation, with all 
the powers and privileges conferred by the charter for these rights, one 
of the very essence of the franchise; and consequently the one could not 
be thus acquired without, by the same act, securing the others, a view 
which, as already indicated, has no sanction in reason or authority.” 


See Thompson on Corporations (2d Ed.) c. 101. 

As we have seen, the transaction between the parties was ineffective 
to transfer the incommunicable primary franchises of being a banking 
corporation and of engaging in the banking business; and therefore, hav- 
ing parted with nothing, plaintiff suffered no detriment, defendants re- 
ceived no benefit, and there was a total want of consideration for the 
note in suit. 

It follows, therefore, that the judgment of the trial court should be 
reversed, and the cause remanded. 

Per Curtam. Adopted in whole. 


DEPOSITORS’ GUARANTY FUND. 


Iams v. Farmers State Bank of Decatur, Supreme Court of Nebraska, November 3, 
1917. 165 NW. W. Rep. 145. 


It is provided by statute in Nebraska that banks shall not pay 
interest on deposits at a rate greater than five per cent It is held 
that, where a greater rate is paid, the depositor is merely a general 
creditor and is not entitled to the benefits provided for by the Deposi- 
tors’ Guaranty Act. 


Appeal from District Court, Burt County; Day, Judge. 
Proceeding by the State of Nebraska against the Farmers’ State Bank 


NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §157. 
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of Decatur, Neb., an insolvent corporation, in which a receiver was ap- 
pointed, and in which Frank Iams filed a petition for allowance of his 
claims as a preferred claim against the assets of the bank or the de- 
positors’ guaranty fund. Judgment denying Iams right to participate in 
depositors’ guaranty fund, and allowing his claim as a general creditor’s 
claim, and claimant appeals. Affirmed. 

See also 162 N. W. 637, 163 N. W. 318. 

John Lee Webster and Wm. Ross King, both of Omaha, for appellant. 
The Attorney General and George W. Ayres, of Lincoln, for appellees. 

DEAN, J. In pursuance of a petition filed on May 24, 1916, by the 
Attorney General and subsequent proceedings in the district court for 
Burt county a receiver was appointed for the Farmers’ State Bank, then 
a failing institution at Decatur. On September 25, 1916, Frank Iams 
filed a petition in the case alleging ownership of five certificates of de- 
posit issued by the bank in pursuance of alleged deposits of $12,000, 
and praying that his claims be allowed and paid as a preferred claim 
against the assets of the bank or the depositors’ guaranty fund. The 
certificates range in amount from $2,000 to $3,000 each, and except as to 
date and amount, necessary to conform to the fact, they are all in the 
following form: 


“Decatur, Neb. April 16, 1916. No. 1138. 

“This certifies that Frank Iams has deposited with Farmers’ State Bank 
76—321 $2,000.00 two thousand dollars payable to the order of himself in 
current funds on the return of this certificate properly indorsed six or 
twelve months on demand after date with interest until maturity only at 
five per cent. per annum. This deposit is protected by the depositors’ 
guaranty fund of the state of Nebraska. 


“Theo. Hennig, V’. Pres.” 

The Attorney General filed a protest objecting to the payment of the 
certificates from the depositors’ guaranty fund for the alleged reason 
that by a fraudulent agreement between the parties the bank paid to 
appellant a bonus of 1 per cent. interest in addition to the 5 per cent. 
named in the certificates, thus creating an excessive and illegal rate, and 
that the certificates for that reason represent a loan by appellant to the 
bank and not a deposit. Judgment was rendered denying appellant the . 
right to participate in the depositors’ guaranty fund, but the claim was 
“allowed as a general creditor claim against the Farmers’ State Bank.” 
The petitioner has appealed. 

Prior to July, 1915, the corporate name of the Farmers’ State Bank, 
the appellee herein, was Farmers’ & Merchants’ State Bank. The per- 
sonnel of the bank, the identity of the corporation, and the ownership 
and control of the business and the assets, and liability for the debts and 
corporate acts, remained unchanged under its new name. The certificates 
in suit are renewals of certificates issued by the bank in its former name 
of Farmers’ & Merchants’ State Bank, and any infirmity that may have 
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been imparted to the original certificates by an unlawful act, such as 
an agreement for an unlawful rate of interest as the Attorney General 
charges in the present case, would inhere in and vitiate the entire series 
of renewal certificates. 

The record shows clearly the payment of a bonus of 1 per cent. over 
the 5 per cent. allowed by statute for the use of the money of appellant 
that was placed in the bank while it was doing business under its former 
name. And it is not clear that a bonus of 1 per cent. over the lawful 
rate of 5 per cent. was not received by appellant from the bank after 
the certificates were renewed and while the bank was doing business 
in its new name. Appellant was called as a witness by the state, and, 
his attention being directed to three of the renewal certificates in suit, 
he was asked if he received “anything other than the rate stated in the 
certificates,” to which he replied, “I may have received a present.” On 
cross-examination he testified on this feature of the case: 

“T received $40 in cash from some one in a letter without anything on 
it. I do not know who it was from or anything about it. I can only sur- 
mise. 

The cashier of the bank, while it was doing business as the Farmers’ 
& Merchants’ State Bank, and later as the Farmers’ State Bank, testi- 
fied on the same point on cross-examination : 

“Q. Well, at the time you made these respective payments that you have 
spoken of by way of a bonus, were you at that time an officer or cashier 
of the Farmers’ & Merchants’ State Bank? It is the bank I want to iden- 
tify. A. Yes, sir; I was. Q. And not as an officer of the Farmers’ 
State Bank? A. Yes, both, * * * Q. I will put it another way. 
None of these payments of a bonus in any manner of form to which 
you testified to, none of them were made after the dates of the issuing of 
these certificates of deposit by the Farmers’ State Bank beginning with the 
one numbered 1048, dated October 14, 1915? A. I do not think I ever 
testified to any payment—that I made any payment as late as any of these 
dates.” 

The foregoing testimony of appellant seems fairly to indicate the recep- 
tion by him of a bonus from the bank after the renewal of the certificates, 
and the cashier’s testimony, though not altogether clear, may, when 
analyzed and considered in connection with the other testimony in the 
record, be construed as a failure at least to deny that a bonus was paid 
by him to appellant after the renewals in suit were issued. Section 306, 
Rev. St. 1913, that provides for payment of interest on deposits, follows: 

“No banking corporation transacting a banking business under this 
article shall pay interest on deposits directly or indirectly at a greater rate 
than five per cent. per annum. Any officer, director or employee of a 
bank violating the provisions of this section directly or indirectly, shall 
be deemed guilty of a felony and on conviction thereof shall be punished 
by a fine of not less than one hundred dollars nor more than five hundred 


dollars, or by imprisonment in the state penitentiary not exceeding three 
years, or both.” 
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The payment by the bank to appellant of a bonus of 1 per cent. interest, 
whether made in the name of Farmers’ & Merchants’ State Bank or in the 
name of Farmers’ State Bank, was a clear defiance of the plain terms of 
the statute. The transaction between the parties was fraudulently con- 
ceived. It was a device intended to evade the provisions of the act. It 
is therefore clear that appellant’s money was not a deposit within the 
meaning of the law. It did not partake of that part of the statutory 
characteristic of a deposit which provides for interest at only 5 per cent. 
per annum. The money that appellant placed in the bank, by whatever 
name it may be called, is a stranger to the act in question, and cannot 
find asylum within its purview. The law will leave the parties where 
it finds them. The court properly found that appellant was only a general 
creditor of the bank. Storz & Iler v. Finklestein, 46 Neb. 577, 65 N. 
W. 195, 30 L. R. A. 644; Gould v. Kendall, 15 Neb. 549, 19 N. W. 483; 
Bishop, Contracts (2d Ed.) section 1112; 10 Cyc. 155. It may be ob- 
served that punishment by fine or imprisonment for violation of the act is 
confined to officers, directors, and employes alone, but that question is 
not before us. 

A change of corporate name cannot be permitted to operate to relieve 
the bank nor appellant from the direct consequence of their joint act 
nor from such liability as they may have incurred in the premises. By 
operation of the provisions of the statute that appellant violated he is 
estopped from pressing his claim to participate in the bank guaranty fund. 
The act creating the depositors’ guaranty fund was intended by the Legis- 
lature to be a shield of protection against loss to those who in good 
faith deposit their money in state banks in compliance with the terms of 
the statute. Unless its provisions are fairly construed and impartially 
enforced, this salutary law might become a destructive sword in the 
hands of unscrupulous persons having unlawful designs on the depositors’ 
guaranty fund. 

The judgment of the district court is affirmed. 

SEDGWICK, J., not sitting. 


AUTHORTIY OF ASSISTANT SECRETARY. 


Fitzsimmons v. Commerce Trust Company, Kansas City, Missouri, Court of Appeals, 
January 28, 1918, 200 S. W. Rep. 437. 


The assistant secretary of a trust company is not, as a matter of 
law or by virtue of his position alone, authorized to receive notes for 
collection. 


Appeal from Circuit Court, Jackson County; Glen Sherman, Special 
Judge. 
“Not to be officially published.” 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§ 332-352. 
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Action by Catherine G. Fitzsimmons against the Commerce Trust 
Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 

B. C. Howard, H. L. Jacobs, and Ralph Adams, all of Kansas City, 
for appellant. W. W. Wright, of Kansas City, for respondent. 

E.tison, P. J. This action is for conversion of a promissory note. 
The judgment in the trial court was for plaintiff. 

There was evidence tending to prove that plaintiff left the note for col- 
lection with one J. C. Simpson, holding an office in defendant bank called 
“assistant secretary,” and that afterwards the bank, on her demand, 
failed to return the note, or its proceeds, to her. The bank denied know- 
ing anything of the note, or that plaintiff left it with any of its officers 
or agents authorized to receive it. 

A banking institution, like other corporations, can only act through 
agents; but in endeavoring to show liability, where the authority of the 
particular agent does not appear from the particular office he holds, 
there must be evidence tending to show such authority. 1 Michie on 
Banks, Section 121; 1 Morse on Banks, Section 179; Winsor v. Bank, 18 
Mo. App. 665, 672. 

The title of the office held by J. C. Simpson, “assistant secretary,” 
does not carry on its face, as a matter of law, that he had authority to 
receive notes for collection, yet plaintiff’s instruction No. 1 erroneously 
submitted the question simply whether plaintiff left the note with the de- 
fendant “with an officer or agent” of defendant without requiring a find- 
ing whether the officer or agent had authority to receive the note. 

The judgment is reversed, and the cause remanded. All concur. 


FILING CHATTEL MORTGAGE. 


Bank of Malden v. Wayne 


Heading Co., Sp eld Missouri Court of Appeals, 
February 6. 1918. 200 S. W. Rep. 693. 


The laws of Missouri provide that chattel mortgages, to be valid 
as against third persons, must be filed in the county where the 
mortgagor resides, unless the mortgaged property is delivered to and 
retained by the mortgagee. Under this statute it is held that a 
mortgage, executed by a corporation which had its principal office 
in one county and its manufacturing plant in another county, must be 
filed in the former county. In this instance the mortgage was filed 
in the county in which the plant was located and it was held that it 
would not protect the mortgagee against a subsequent judgment 
creditor of the mortgagor. 


Appeal from Circuit Court, New Madrid County; Sterling H. Mc- 
Carty, Judge. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement § 287. 
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Action by the Bank of Malden against the Wayne Heading Company, 
in which a third party filed an interplea. From a judgment in favor of 
the interpleaders, plaintiff appeals. Reversed. 

Casper M. Edwards, of Malden, for appellant. Morrell De Reign, 
of Caruthersville, and Albert De Reign, of Benton, for respondents. 

Sturcis, P. J. This is an interplea ingrafted on an attachment suit. 
The plaintiff sued on a note by attachment and caused certain personal 
property of the defendant corporation to be attached. The interplead- 
ers claim this property or an interest in the same under aj chattel 
mortgage executed in their favor by defendants. It is conceded that 
both parties are creditors of defendant. There was a close run for 
priority in time, as the evidence shows that the attachment was levied 
and the property taken possession of by the officer at practically 
the same time the chattel mortgage was being executed. 

Conceding, however, that the chattel mortgage has priority, the 
plaintiff claims that such mortgage is void because not filed for record 
in the proper county. A decision of this question in plaintiff’s favor 
leaves the interpleaders without any title or claim to the property as 
against the attaching creditor, plaintiff, and is necessarily decisive of 
the whole case. 

The facts are that defendant is a Missouri corporation. Its articles 
of incorporation, as required by section 3339, R. S. 1909, designate the 
name of the city and county in which the corporation is to be located, 
as Malden, Dunklin county, Mo. The articles of agreement were re- 
corded, as required by the next section, 3340, in Dunklin county, as 
being the county in which the corporation was located. The certificate 
of incorporation issued by the secretary of state likewise designated 
“its permanent place of location” to be Malden in Dunklin county, 
and this was likewise recorded in Dunklin county as being the county | 
of its organization. Section 2975, R. S. 1909. The city of Malden 
is located wholly in Dunklin county, but near the New Madrid county 
line, and defendant’s manufacturing plant and business office in con- 
nection therewith are in New Madrid county. It is shown, however, 
that defendant kept an office in Malden, Dunklin county, where the 
business meetings of the stockholders and directors were held, where 
the seal and corporate records were kept, and much, if not most, of 
its corporate business was transacted. Two writs of attachment 

were issued, one to each of the sheriffs of New Madrid and Dunklin 
counties, and each were served on defendant, the one at its business 
office in New Madrid county, and the other at its office in Malden, 
Dunklin county. 

The chattel mortgage in question was recorded only in New Madrid 
county, and the question presented is whether such mortgage is void 
under-section 2861, R. S. 1909. That section provides: 
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“No mortgage or deed of trust of personal property hereafter made 
shall be valid against any other person than the parties thereto, unless 
possession of the mortgaged or trust property be delivered to and re- 
tained by the mortgagee or trustee or cestui que trust, or unless the 
mortgage or deed of trust be acknowledged or proved and recorded 
in the county in which the mortgagor or grantor resides, in such man- 
ner as conveyances of land are by law directed to be acknowledged or 
proved and recorded, or unless the mortgage or deed of trust, or a 
true copy thereof, shall be filed in the office of the recorder of deeds 
of the county where the mortgagor or grantor executing the same 
resides.’ 


There is no claim that the mortgagee took possession of the mort- 
gaged (and attached) property, and the validity of the mortgage de- 
pends on its proper recordation. 

Our courts have frequently and uniformly held that chattel mort- 
gages not recorded in the county where the mortgagor or grantor 
resides are void as against other creditors. A chattel mortgage not 
so recorded is fraudulent and void as to creditors, although recorded 
in another county where the mortgaged property is situated. Rice, 
Stix & Co. v. Sally, 176 Mo. 107, 133, 75 S. W. 398; Fahy v. Gordon, 
133 Mo. 414, 34 S. W. 881; Ray County Savings Bank v. Holman, 63 
Mo. App. 492, 495; Martin-Perrin Mercantile Co. v. Perkins, 63 Mo. App. 
310, 314; Bagley v. Harmon, 91 Mo. App. 22. If, therefore, the resi- 
dence of the defendant corporation was in Dunklin county, the re- 
cording of the mortgage in New Madrid county had no effect in mak- 
ing it valid. 

What constitutes and determines the place of residence of a domes- 
tic corporation within the meaning of the chattel mortgage statutes 
as to recording seems not to have come before the courts of this 
state. Jones on Chattel Mortgages (5th Ed.) § 253, says: 


“The place of residence of a corporation for the purpose of record- 
ing a mortgage by it is the place where it keeps its principal office.” 


The only case cited in support is Wright v. Bundy, 11 Ind. 398, an 
old case, and one not very satisfactory on this point. 1 Clark and 
Marshall on Private Corporations says (section 122) that: 


“The general rule is that the residence or domicile of the corpora- 
tion within the state is in that county, city, or town, and that one 
only, in which it has its general or principal office and conducts its 
business.” 


In Pelton v. Transportation Co., 37 Ohio St. 450, the court states 
the law thus: 


“In this state, where corporations are required to designate in their 
certificates of incorporation the place of the principal office, such 
office is the domicile or residence of the corporation. The principal 
office of a corporation, which constitutes its residence or domicile, 
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is not to be determined by the amount of business transacted here or 
there, but by the place designated in the certificate.” 


Almost this precise question came before the court in First National 
Bank v. Wilcox, 72 Wash. 532, 130 Pac. 756, 131 Pac. 203, where the 
court held that under a statute similar to ours a chattel mortgage or 
conditional bill of sale of personal property, to be valid by reason of 
being recorded in the county of the mortgagor’s residence, must in 
case of a domestic corporation be recorded in the county specified in 
the articles of incorporation as the principal place of business and 
where it maintains its head office; and it is not sufficient to record it 
in another county where its manufacturing plant is located, and where 
it mainly keeps and sells its manufactured products. In the course of 
the opinion the court said: 


“We are clear, therefore, that the place designated in the charter 
of local corporations as their principal office or place of business must 
be held to be the residence of such corporations.” 


The proper place of recording a chattel mortgage came in contro- 


versy in Re Federal Contracting Co., 212 Fed. 688, and the court said 
(pages 692, 693, 129 C. C. A. 224, 228): 


“The Supreme Court of the United States said, in Galveston, etc., 
Ry. Co. v. Gonzales, 151 U. S. 504, 14 Sup. Ct. 401, 38 L. Ed. 248, that 
the question of inhabitancy of a corporation must be determined, not 
by the residence of any particular officer, but by the location of the 
principal offices—where its books are kept and its corporate business 
is transacted, even though it may transact its most important busi- 
ness elsewhere, citing Conn., etc., R. R. Co. v. Cooper [30 Vt. 476, 73 
Am. Dec. 319] supra. * * * A statement in a certificate of incor- 
poration as to the location of the corporation’s principal place of 
business is conclusive on the corporation. People v. Barker, 5 App. 
Div. 227, 39 N. Y. Supp. 140.” 


This case came to the Supreme Court of the United States under 
the title of Fairbanks Steam Shovel Co. v. Wills, 240 U. S. 642, 36 
Sup. Ct. 466, 60 L. Ed. 841, where the court pointed out that the 
articles of incorporation as required by statute of Illinois fixed the 
chief or home office at Chicago; that the first meeting of the stock- 
holders was held at Chicago and another one some two years later; 
that all other meetings of stockholders: were held at Beardstown, IIL, 
where the business office was located; that an office was nominally 
maintained at Chicago, but no records or books were kept there nor 
business transacted there ; that as to the practical conduct of the busi- 
ness and to all outward appearances the principal office was at Beards- 
town. The chattel mortgage was recorded there instead of at Chi- 
cago, and the trial court held same void as not being recorded in the 
county of the corporate residence. The court said: 


“This, in our opinion, was a correct disposition of the question. The 
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statutes of Illinois recognize the propriety of a fixed location for the 
principal office of a corporation, requiring this to be specified in the 
certificate of organization and to be left unchanged except on formal 
action by two-thirds in interest of the stockholders. * * * Weare 
of opinion that a corporation organized under the laws of Illinois is 
to be deemed a resident of the state within the meaning of the chattel 
mortgage act, and that the county of its residence must be taken to 
be the county in which its principal office is located. So far as the 
decisions of the state courts throw light upon the question they bear 
out this view.” 


We hold therefore that the residence of the defendant corporation 
was in Dunklin county, and that the failure to record the mortgage 
there made same void. The interpleader, therefore, cannot recover 


in this case. The court in the first instruction correctly declared the 
law to be— 


“that a corporation is a legal entity, and as such has capacity to sue 
and be sued, and must have a habitat ; that such legal habitat or domi- 
cile is fixed by its articles of incorporation or certificate of: incorpora- 
tion as recorded in the office of the recorder of deeds of the county in 
which it is organized.” 


But in an instruction for interpleader the court said it was for the 
jury to say whether the defendant was a resident of Dunklin or New 
Madrid county. Under the facts here this was purely a question of 
law for the court, and not one of fact for the jury. 

The motion to dismiss is overruled, and the judgment is reversed. 

FARRINGTON and BrRaDLey, JJ., concur. 


ADMINISTRATOR NOT DISQUALIFIED BY OLD 
AGE OR PREJUDICE AGAINST HEIRS. 


1m Re Plumb’s Estate, Supreme Court of California, January 25, 1918, 170 Pac. 
Rep. 609. 


The fact that a person applying for letters of administration is 
ninety-two years of age and is prejudiced against certain of the 
heirs, does not disqualify him from acting in the capacity of ad- 
ministrator. 


Department 1. Appeal from Superior Court, Sonoma County; Thos. 
C. Denny, Judge. 

Proceeding for the appointment of an administrator of the estate of 
Jarena D. Wright, deceased, with the will annexed. From an order 
and decree appointing William B. Brown, C. M. Long appeals. Affirmed. 

R. L. Thompson, of Santa Rosa, for appellant. Geary & Geary, of 
Santa Rosa, for respondent. 

RicHarps, Judge pro tem. This is an appeal from an order and de- 
cree appointing William B. Brown administrator with the will annexed 
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of the estate of Jarena D. Wright, deceased. The facts of the case 
are these: 

Jarena D. Wright died testate in the county of Sonoma in November, 
1916, leaving an estate consisting of real and personal property in said 
county, and also leaving a will disposing of the same, wherein Robert 
A. Forsyth was named as executor. The latter having died prior to 
the death of the testatrix, it became necessary to have letters of ad- 
ministration with the will annexed issued to some competent and quali- 
fied person. Such letters were issued to Virginia S. Blake, a sister of 
the deceased, who, however, died shortly after the issuance of such let- 
ters to her. Thereupon, and on January 4, 1917, one C. M. Long filed 
his application for the issuance to him of letters of administration with 
the will annexed, alleging himself to be a nephew of the deceased, 
Wright. Notice of the hearing of said application was issued and 
posted upon said last-named day, wherein the hearing of the petition on 
said application was fixed as January 15, 1917. On January 5, 1917, 
William B. Brown filed his petition for the issuance to himself of letters 
of administration with the will annexed, alleging himself to be the 
sole surviving brother of the decedent, and on said day notice was is- 
sued and posted, which also fixed the date of hearing upon said petition 
for January 15, 1917. Both of these petitions came on for hearing be- 


fore the court on January 22, 1917, at which time said C. M. Long 
presented and filed his answer and opposition to the petition of said 
William B. Brown, based upon two grounds: 


“1. That said court is without jurisdiction to hear or determine said 
petition of William B. Brown, upon the ground that said petition was 
not duly noticed for hearing according to the provisions of section 
1373, Code of Civil Procedure. 

“2. That said petitioner William B. Brown is not competent to 
qualify or act as such administrator with the will annexed of said 
estate, under the provisions of section 1369, Code of Civil Procedure, 
for want of understanding and integrity, in this: That said petitioner 
is old and infirm physically and mentally, being of the age of 91 years; 
that his memory is defective; that he resides at a distance of more 
than 50 miles from Santa Rosa where the greater portion of said 
estate exists and where said estate is in process of probating; that 
petitioner C. M. Long is informed and believes that said estate includes 
a large amount of real and personal property exceeding the value of 
$100,000, and that a vast amount of labor, investigating, research, and 
litigation will be required to bring said property into said estate; that 
owing to the age and infirmity of the said petitioner William B. Brown, 
he is not his own free agent, but is dominated and influenced in his 
action by others; and that he is not impartial and unbiased as to the 
parties interested in said estate, but is biased and prejudiced, and has ex- 
pressed and avowed his prejudices against the interest of certain heirs and 


legatees of said estate.” 


Upon the hearing William B. Brown offered himself as a witness 
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in support of his petition for letters, and was examined and cross- 
examined quite fully as to his age, residence, habits of life, relations 
with his deceased sister, knowledge of the amount, condition. 2-d 
value of her estate, and also as to his feelings and prejudices affecting 
certain of her heirs and devisees. From such examination it appeared 
that William B. Brown was of the age of 92 years, a widower living 
with his daughter in Berkeley, having retired from active business sev- 
eral years before, and occupying his time chiefly in doing the chores 
in and about his daughter’s home, going to the market or bank, buy- 
ing provisions, paying bills, and the like. He testified quite at length 
respecting his occasional visits to his sister, and as to the condition 
and value of her estate. From such examination, as well as from 
his appearance and conduct upon the hearing, the court determined 
that he was both competent and qualified to have letters of adminis- 
tration issued to him, and made its order and decree accordingly, ap- 
pointing him administrator with the will annexed of his deceased sister’s 
estate. From such order and decree, the petitioner C. M. Long prose- 
cutes this appeal. 

The contention of the appellant, that the evidence touching the compe- 
tency of William B. Brown to receive the appointment as administrator 
and to act and serve as such was insufficient to establish the same, is 
equally unmeritorious. It is true that the petitioner Brown was of the 
age of 92 years, but this fact alone would not constitute a disqualifica- 
tion, since the statute fixes no time above the age of majority when ad- 
vanced age will of itself amount to a disqualification for the cffice and 
duties of administrator of an estate. Discussing a similar contention 
in the Estate of Pacheco, 23 Cal. 476, this court said: 

“The fact of her great age, and that she cannot read or write, and 
cannot speak English, do not show any want of understanding within 
the statute. It is true, they may render it difficult for her to perform 
some of her duties properly, yet they do not render it impossible.” 

In the instant case, in spite of the advanced age of the petitioner 
Brown the evidence sufficiently showed him to be a man of consideraMle 
physical activity and of quite remarkable clearness of memory and per- 
ception, for one of his years, in attending to his own business, and in 
relation to his knowledge of his deceased sister’s affairs and estate: The 
court had, therefore, ample proofs before it to sustain its order. 

Nor would the fact that the petitioner Brown enteriain some prejudices 
against some of the decedent’s heirs or devisees suffice to disqualify him 
to serve as administrator of her estate, and for that reason the action 
of the court in sustaining objections to questions propounded by appel- 
lant along that line of inquiry, and also in refusing to permit in evidence 
a letter of the petitioner wherein expression was given to these preju- 
dices, would not be erroneous. Estate of Bauquier, 88 Cal. 478, 26 
Pac. 373. 
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It is finally contended by the appellant that the court erred in sts- 
taining the objection to certain questions put by him to the witness 
Brown as to whether he had not at some time prior to the filing of his 
petition for letters of administration stated to several persons that he 
was “too old to qualify, and did not feel able to do so,” and in refus- 
ing to allow appellant to call and examine witnesses to prove these previ- 
ous statements of the petitioner in that regard. The court might well 
have permitted this evidence to go in, although at most it would only 
have shown a change of opinion on the part of the petitioner Brown as 
to his ability to perform the duties of administration. But the error 
of the court, conceding it to be such, was not sufficiently prejudicial to 
justify the reversal of this case, in view of the fact that the petitioner 
Brown was before the court upon his own application for letters, and 
was fully examined and cross-examined as to his physical and mental 
capabilities to perform the functions of administrator; and the court 
having thus had an abundant opportunity to observe and determine for 
itself the present fitness of the petitioner Brown, it became quite imma- 
terial what the latter might have thought or said as to his own qualifica- 
tions at some earlier point of time. 

This disposes of the several contentions that the appellant urged upon 
this appeal. 
Order and decree affirmed. 
We concur: S toss, J.; SHaw, J. 


























NOTE SIGNED AS DIRECTOR. 


Nimnich v. Bank of Corning, Supreme Court of Arkansas, January 28, 1918. 200 
Ss. W. Rep. 992. 












The fact that the officials of a bank knew that a person, signing 
a note and writing the word “director” after his name, did not 
mean to be individually liable, is no defense in an action by the bank 
on the note, where the bank officials did nothing to mislead the 
maker. 

Appeal from Circuit Court, Clay County; R. H. Dudley, Judge. 

Action by the bank of Corning against Joseph Nimnich. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

C. T. Bloodworth, of Corning, for appellant. J. N. Moore, of Corn- 
ing, for appellee. 

McCuttocu, C. J. This is an action instituted in the circuit court of 

Clay county by the Bank of Corning against Nimnich to recover on a 

promissory note executed by the defendants and others to the Bank of 
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Corning. The note in suit is negotiable in form, and was signed by the 
Farmers’ Union Gin & Warehouse Company, by its secretary and treas- 
urer, and by defendant and seven others, who added the word “Director” 
at the end of their respective signatures. 

The principal defense offered by the defendant is that he did not bind 
himself individually by his signature, but merely signed as one of the 
directors of the corporation, which was the principal on the note, and 
that he incurred no liability by such signature. That was the only de- 
fense originally offered in this suit, and it was sustained by the circuit 
court on the first trial, but on appeal to this court we decided that the 
face of the instrument showed individual liability of the persons who 
signed same, and we reversed the judgment in defendant’s favor and 
remanded the cause for a new trial. In the opinion we said that there 
had been no attempt “to plead or establish any fact or circumstances, 
which would warrant a reformation of the instrument, so as to exclude 
personal liability on the part of the directors,” but, upon the suggestion 
of defendant’s counsel that such proof might be adduced, we remanded 
the cause for further proceedings. 122 Ark. 316, 183 S. W. 756, Ann. 
Cas. 1917D, 566. On the remand of the cause defendant amended his 
answer, so as to plead that the note was executed to the plaintiff for ad- 
vances of money to be made by the bank to the Farmers’ Union Gin & 
Warehouse Company and that payments made thereon by said corpora- 
tion to the bank had been wrongfully appropriated to the extinguish- 
ment of other indebtedness to the bank. There was a trial in the circuit 
court which resulted in a verdict in favor of the plaintiff, and the de- 
fendant has appealed. 

The defendant was permitted to testify that he signed the note as 
director, intending to execute it solely in his official capacity, and that 
Polk, the president of the bank, advised him that that was the legal 
effect of his signature; that is to say, that by the signature in that form 
he was not binding himself individually. Other witnesses introduced by 
defendant testified the same with respect to the signatures of defendant 
and others who signed the note. Polk was introduced as a witness by the 
plaintiff, and he denied that there was any such understanding, or that 
he told the defendant or either of the other persons who signed the note 
that the effect of the signature was only to bind the corporation, and 
not to bind the directors individually. Defendant requested the court 
to give several instructions stating the law as to the effect of the liability 
of the defendant, if he signed the instrument intending only to do so as 
director, and that this was done within the knowledge of the officials of 
the bank ; but the court refused to give those instructions, but formulated 
and gave instructions of his own, which fully covered the law as re- 
quested in defendant’s instructions on that subject. That issue was fully 
submitted to the jury upon instructions as favorable to the defendant as 
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he could ask. In fact, the rulings of the court were far more favorable 
to defendant than he was entitled to. In the first place, the court allowed 
the defendant to introduce parol testimony to show the real intention 
of the parties in signing the note ; but this court held, in Lawrence County 
Bank v. Arndt, 69 Ark. 406, 65 S. W. 1052, that such testimony was 
incompetent. This court held, however, in that case, that where a note 
was signed in that manner, and the parties were induced by the bank 
officials to sign by representations that that form of signature created no 
personal liability, a court of equity would reform the note as to corre- 
spond with the intention of the parties. There was no effort to remove 
this cause to the chancery court for the purpose of reforming the note, 
but the defendant submitted to a trial where proof was not admissible 
to vary the terms of the written instrument. 

The instructions of the court were also more favorable to appellant 
than he was entitled to, in telling the jury that the defense was com- 
plete if the president of the bank knew that the defendant signed the 
note merely as a director. This is not in conformity with the rule laid 
down by this court in the case cited above, where it was held that it was 
necessary in order even to invoke the equitable aid in reformation of 
the instrument to show that the form of signature was adopted upon 
representations of the officials of the bank. and in reliance upon their 
superior knowledge upon the subject. Lawrence County Bank v. Arndt, 
supra. Those errors were, however, in defendant’s favor and he cannot 
complain, for the verdict of the jury has settled that issue against him. 

It is next contended that the court erred in refusing to allow defendant 
to introduce the itemized account of the Farmers’ Union Gin & Ware- 
house Company with the bank from a period long antedating the execu- 
tion of the note. The note was dated September 27, 1911, and it was 
for the sum of $5,000. It appears from the evidence adduced that the 
note was executed in order to induce the bank to furnish the gin com- 
pany money with which to buy cotton during the cotton season of 1911-12, 
and that large sums were advanced. The account was closed at what was 
treated as the end of the cotton season, on January 8, 1912, and there 
was a balance left, which was the amount recovered below, with interest. 
Defendant sought to introduce the itemized account, running from No- 
vember 8, 1910, down to a period long after the account was closed at 
the end of the cotton season; but the court refused to permit the account 
to be read to the jury, except from the date of the execution of the note 
down to the close of the cotton season, when the account was balanced 
by the credit of the note thereon. We fail to discover the materiality 
of the account prior to the execution of the note. The account, as per- 
mitted to be introduced by the court, showed a large overdraft at the 
time the note was executed, and it was immaterial what the condition of 
the account was from time to time prior to that date. The account 
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introduced shows in regular course the dealings with the bank by de- 
posits and checks, and its correctness is not attacked by any testimony 
introduced at the trial of the cause. 

There are many other assignments of error, which we deem it unneces- 
sary to discuss. The record is, we find, free from prejudicial error, and 
the judgment is therefore affirmed. 


COLLECTION OF DRAFTS. 


Brigance v. Bank of Cooter, Springfield, Mo., Court of ete te February 6, 1918. 
200 S. W. Rep. 668. 


The plaintiff sold three carloads of corn and the agent of the 
consignee drew three drafts on the latter, payable to the defendant 
bank. The amount was credited to the agent’s account, who there- 
upon gave his check to the plaintiff for the purchase price of the 
corn. This check was deposited to the plaintiff’s credit in the bank. 
Only one of the drafts was collected. The bank notified the plain- 
tiff of this fact and the latter gave the bank his checks covering 
the entire amount of the deposit, receiving from the bank the 
amount of the draft which had been paid. It was held that the 
bank was not liable in an action by the plaintiff for the balance of 


the deposit. 

Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by C. N. Brigance against the Bank of Cooter. 

Jere S. Gossom and N. C. Hawkins, both of Caruthersville, for appel- 
lant. Ward & Reeves, of Caruthersville, for respondent. 

Sturcis, P. J. The plaintiff alleges in his petition that in August, 
1916, at defendant’s request he “let the defendant have and loaned to it” 
the sum of $1,090.40, which defendant agreed to repay, but has only re- 
paid $357.70, leaving a balance due of $732.70. The defendant denied 
this, and on a jury trial the verdict and judgment were for defendant. 

The facts developed are that defendant is a bank at Cooter in Pemiscot 
county and plaintiff is a farmer of that neighborhood. In August, 1916, 
plaintiff sold to the West Tennessee Grain Company a lot of corn—most 
of three carloads—which was loaded and shipped to Tennessee. When 
the corn was ready for shipment, the agent of the Tennessee Grain 
Company came with plaintiff to defendant bank to settle for same. In 
doing this the agent of the grain company drew three drafts, one on each 
car, with bills of lading attached, on his grain company payable to the 
defendant. The defendant’s cashier called up the grain company by 
phone and was assured that the drafts would be paid. The bank there- 
upon placed the amount of the drafts to the credit of the agent of the 
grain company, and he gave plaintiff a check for $1,090.40, the price of 
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his corn. Plaintiff gave this check to the defendant bank, which placed 
same to his credit. Other checks were given to the other persons selling 
corn which went into these cars. One of the three drafts so drawn 
was duly paid, but the other two came back protested. Thereupon de- 
fendant bank notified plaintiff of this fact, and plaintiff gave defendant 
bank his checks to cover the amount of $1,090.40 so placed to his credit. 
The defendant in turn paid plaintiff $357.70, being the amount due him 
for corn in the car covered by the one draft which was paid by the grain 
company. The plaintiff now sues to recover the balance of $732.70, 
claiming that same was in the nature of a loan to the bank. 

The storm center in the trial was whether defendant, as between it 
and plaintiff, took these drafts as cash, assuming the risk of collection, 
or merely took them for collection at plaintiff's risk: On this question 
the evidence is quite conflicting. The plaintiff claims that the bank 
agreed to and did cash his grain check and that he had nothing td do 
with the collection of the drafts and assumed no risk in that respect. 
On the other hand, the bank cashier testified that his bank only handled 
this matter for accommodation and as a collection for plaintiff, he being 
one of its customers, and that it was distinctly stated and understood 
that plaintiff was not to check out the money until and unless the drafts 
were collected. Plaintiff explains the fact that he gave his checks (pay- 
able “to returned drafts”) to square the credit given him by saying 
that the bank cashier represented that the bank was short of funds, and 
it was necessary to do so to balance his books; but that the bank would 
pay him the money due for his corn in a few days. It was shown that 
plaintiff’s passbook on which the credit was entered had this notice 
printed thereon: 


“All items received in this bank for deposit are credited subject to 
payment, reserving the right to charge back any items not paid.” 

The cashier further testified that, while his bank had the right to 
charge back this amount on failing to collect it without plaintiff’s con- 
sent, he preferred to and did inform plaintiff of the fact of the drafts 
being turned down, and that plaintiff voluntarily gave him the checks 
covering the amount. In all this the bank cashier is corroborated by 
the evidence of defendant’s bookkeeper. It is also shown that plaintiff 
and defendant’s cashier jointly tried to divert the cars of corn and sell 
same to another party and made further efforts to collect from the con- 
signee, the West Tennessee Grain Company ; the bank agreeing to assist 
plaintiff in this matter and pay him when and if the bank got the money. 

It is well settled that the fact that the bank took these drafts with bills 
of lading attached and gave plaintiff credit for the amount due him, 
even if plaintiff had been allowed to check it out, does not preclude de- 
fendant from showing that it was taken as a collection merely, with 
the right to charge same back in case the collection was not made 
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through no fault of the bank. The entry of a deposit in a passbook to 
the credit of a depositor is in the nature of a receipt, and, like any other 
receipt, is open to explanation by extrinsic evidence. Quattrochi Bros. 
v. Bank, 89 Mo. App. 500, 508. It is said in Landa v. Traders’ Bank, 
118 Mo. App. 356, 366, 94 S. W. 770, quoting from Rapp v. Bank, 136 
Pa. 426, 437, 20 Atl. 508, 510, that: 


“It has never been supposed that, when a bank credits a depositor with 
the amount of a check left for collection, it may not be charged back to 
him in case it turns out to be worthless.” 


And the holding is similar in Hendley .v. Globe Refining Co., 106 
Mo. App. 20, 79 S. W. 1163. 

It was clearly, therefore, a question for the jury to determine whether 
the plaintiff accepted this credit as a collection to be made by the bank 
and subject to the right of the bank to charge same back in case the 
collection failed. If the case was properly tried, plaintiff must accept the 
jury’s finding; and this leads us to a consideration of the alleged errors 
in the trial. 

The only instruction asked by plaintiff was given, and this follows 
the language of his petition that, if plaintiff “loaned and let defendant 
have the sum of $1,014.60,” which defendant accepted and used and 
promised to pay back but did not do so, to find for plaintiff less what was 
paid. The amount here mentioned is not the amount sued for—the 
value of plaintiff’s corn and the amount for which plaintiff was given 
credit at the bank—but is the amount of the two dishonored drafts 
plus the protest fees, and is the amount of plaintiff’s first check to the 
bank to square the same. It ignores the fact that plaintiff later gave an- 
other check for $75.80 to square the full credit of $1,090.40. It is thus ap- 
parent that plaintiff by his petition, evidence and instructions to the jury, 
bottoms his case on the narrow proposition that his check to defendant for 
$1,014.60 constituted a loan to the bank for that much money which it 
then, independent of previous transactions, promised to pay back to him. 
So the plaintiff testified. The defendant’s first instruction is the con- 
verse of that for plaintiff and tells the jury that unless they find “that 
plaintiff let the defendant have and loaned to defendant the money in 
controversy” to find for defendant. This last instruction is criticized 
as being too narrow, and appellant asserts that he “had a right to recover 
any sum which defendant owed him, whether he let him have it and 
loaned it to him or not.” Ackerman v. Green, 195 Mo. 124, 142, 93 S. 
W. 255, 6 Ann. Cas. 834, is cited in support of this proposition. That 
case, however, only holds that the cause of action and relief to be granted 
is measured by the facts stated in the petition, and does not hold that 
the relief may be broader than the facts stated, or that plaintiff cannot 
himself narrow his case by his pleadings and instructions. Certainly 
the court and defendant cannot be put in error for following in the foot- 
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steps of the plaintiff in this respect. Johnson-Brinkman Co. v. Central 
Bank, 116 Mo. 558, 569, 22 S. W. 813, 38 Am. St. Rep. 615. 

Defendant’s second instruction is too lengthy to quote, but it outlines 
the facts of the case and makes the defendant’s right to a verdict de- 
pend on the fact that the drafts were deposited for collection; that two 
of them were not paid; that plaintiff subsequently gave checks in pay- 
ment of the credit he had received on these drafts; that defendant paid 
plaintiff for all the corn it collected for and did not owe him anything 
by reason of the corn transaction. This instruction might have been 
more elegantly and accurately worded, but its meaning is plain and sub- 
mits the real matters in dispute. There was abundant evidence to sup- 
port the facts required to be found. Nor do we think that the jury 
was misled by being required to find that the defendant was “merely 
acting in a friendly capacity and was not a party to the corn transac- 
tion.” It may be a little hard for the plaintiff, suffering so severe a 
loss, to appreciate the “friendly capacity” of defendant in this transac- 
tion; but the jury doubtless understood that this meant that defendant 
did not for a consideration guarantee the collection of this draft and 
itself assume the risk of loss. 

It is also true, as plaintiff suggests, that when defendant received 
these drafts with bills of lading attached its “friendly capacity” re- 
quired it not to deliver the corn to the consignee till the drafts were paid. 
The bills of lading represented the corn, and no title or right of posses- 
sion passed to the consignee so long as the bills of lading were right- 
fully held by another. Davenport National Bank v. Homeyer, 45 Mo. 
145, 100 Am. Dec. 363. And the railroad is liable if it delivered the corn 
to the consignee before the payment of the drafts attached to the bills 
of lading. Schwarzschild & Sulzberger Co. v. Railroad, 76 Mo. App. 
623, 625. There is not, however, either in the pleading or in the evidence, 
any suggestion that defendant made itself liable because of negligence or 
wrong-doing in delivering or permitting a delivery of the corn without 
enforcing payment of the drafts. The plaintiff did not choose to go into 
the question of how the grain company got possession of the corn with- 
out the bills of lading to which the drafts were attached, and defendant 
did so only incidentally. Such inquiry, however, would be foreign to the 
issues raised. The most that appears is that the grain company got pos- 
session of the corn at Memphis, Tenn., ‘without the bills of lading; but 
whether this was the place of consignment is not shown. The defendant 
bank sent the drafts with bills of lading attached for collection to its 
correspondent in St. Louis, and same were returned after presentment 
and protest. The defendant bank and plaintiff then attempted to divert 
the corn and sell it to other parties, but this failed because of delivery of 
the corn to the West Tennessee Grain Company. 

This case decided no more than that the bank is not responsible for the 
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plaintiff’s loss on the facts disclosed, and, no serious error appearing in 
the trial, the judgment is affirmed. 
FARRINGTON and BRADLEY, JJ., concur. 


GIFT OF SAVINGS BANK DEPOSIT. 


Peoples State Bank of Holland v. Miller’s Estate, Supreme Court of Michigan, 
December 27, 1917, 165 NW. W. Rep. 608. 


A depositor in a savings bank wrote to the bank requesting it to 
enter the name of F. Z. on the signature card of her savings account 
stating: “I want to make it a joint account payable to either or 
survivor.” Under the Michigan Statute, referring to deposits in two 
names, it was held that, although the depositor did not intend to make 
a gift at the time of this transaction, but intended rather that F. Z. 
should have the deposit after her death, the depositor’s intent would 
be enforced and that F. Z. was entitled to the deposit after the de- 
positor’s death by right of survivorship. 


Appeal from Circuit Court, Ottawa County, in Chancery; Orien S. 
Cross, Judge. 

Bill of interpleader by the People’s State Bank of Holland against 
the Estate of Florence Miller and Mrs. Fred Zuber. From a decree in 
favor of Mrs. Fred Zuber, the administrator of Florence Miller appeals. 
Affirmed. 

Argued before Kunn, C. J., and Stone, OsTRANDER, Birp, Moore, 
STEERE, BRooKE, and FELLows, JJ. 

Charles E. Misner, of Grand Haven, and Fred T. Miles, of Holland, 
for apellant. Lillie, Lillie & Lillie, of Grand Haven, for appellee Mrs. 
Fred Zuber. 

Fettows, J. Florence Miller had a deposit in plaintiff bank of between 
$1,700 and $1,800. She was afflicted with tuberculosis, and the record 
discloses that she had on several occasions expressed her desire and in- 
tent that defendant Mrs. Fred Zuber should have what property she 
left at her decease. In June, 1916, Mrs. Zuber presented an order, to- 
gether with Miss Miller’s bank book, to the cashier of the bank. The 
order was not preserved, and its exact purport does not appear, except 
that it was the intent of the order, as the cashier now remembers it, to 
make the account a joint one, substantially as was the order hereafter 
set out. The cashier was not acquainted with Mrs. Zuber, and did not 
honor this order, but prepared an order himself and called on Miss 
Miller. She said it was just as she wanted it, and signed it in the pres- 
ence of two witnesses. The order is as follows: 
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June 27, 1916. 
“People’s State Bank, Holland, Michigan—Gentlemen: Please enter 
the name of Mrs. Fred Zuber on the signature card of my savings ac- 
count No. 320 in your bank. I want to make it a joint account payable 
to either or survivor. The signature of Mrs. Fred Zuber will be honored 
by me. [Signed] Florence Miller. 
“Witness: 


“John J. Mersen, 
“Henry Winter. 
“6—28—1916.” 


This order was taken by the cashier and pasted on the account of 
Miss Miller in the bank’s book. Thereafter Mrs. Zuber drew small 
amounts for Miss Miller, and after her death claimed the balance due 
on this account. Defendant Miles was duly appointed administrator 
of Miss Miller’s estate, and also claimed the fund. Thereupon plaintiff 
filed this bill of interpleader. A decree in favor of defendant Mrs. 
Zuber is appealed from by the administrator. 

The testimony is overwhelming and undisputed that the deceased 
desired and intended that Mrs. Zuber should have this money after her 
death, and that she caused the account to be changed to carry out such 
intent. The testimony does not admit of the construction that the account 
was changed solely to convenience its withdrawal during Miss Miller’s 
illness. If Miss Miller intended, as we believe she did, in making this 
change to so fix the account at the bank as that Mrs. Zuber would take 
by right of survivorship her intent will be given force by the courts, 
and is not defeated by the fact that she did not intend a present gift inter 
vivos. Section 3, Act 248, Public Acts 1909; In re Estate of Rehfeld, 
164 N. W. 372. Nor are we able to follow counsel’s contention that the 
language used was not sufficient to bring the case within the statute 
cited. The language of the order is, “make it a‘ joint account payable 
to either or survivor ;” the language of the act is, “in form to be paid 
to either or the survivor of them.” It was not necessary, as we have 
already stated, that the transaction contemplated or that the order or 
account show a present gift. 

There is no testimony or inference that may legitimately be drawn from 
the testimony that would permit us to conclude that it was not the in- 
tention of Miss Miller in making this change to give Mrs. Zuber what 
money she had in the bank at the time of her death. Indeed, the testi- 
mony is all to the effect that she felt under many obligations to Mrs. | 
Zuber for what she had done for her during both her health and her 
sickness ; that she had treated her as a sister would, while her near rela- 
tives, who were of the half blood, had been indifferent to her welfare. 
There is no claim of mental incapacity or undue influence. There is 
nothing upon this record calling upon us or justifying us in reaching a 
different conclusion from that reached by the trial judge. 
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The decree is affirmed. Mrs. Zuber will recover costs of this court 
from the appellant. 


PAYMENT OF CERTIFICATE OF DEPOSIT TO 
. HEIR OF PAYEE. 


Molendorp v. First National Bank of Sibley, Supreme Court of Iowa, March 18, 1918. 
166 N. W. Rep. 733. 


After the death of the payee of a certificate of deposit, issued 
by the defendant bank, the bank paid the same to the decedent’s 
widow who, under his will, was entitled to his entire estate. It was 
held that the bank could not be compelled to pay the amount again 
to the decedent’s administrator, although the widow was aged and 
mentally incapable of contracting; it appeared that the assets in the 
hands of the administrator were more than sufficient to pay all cred- 
itors and administration expenses. 


Appeal from District Court, Osceola County; William Hutchinson, 
Judge. 

W. C. Garberson, of Sibley, and Parsons & Mills, of Des Moines, for 
appellant. L. E. Francis, of Spirit Lake, and Clark & Dwinnell, of 
Sibley, for appellee. 

WEAVER, J. The admitted facts are substantially as follows: In 
March, 1914, the defendant issued and delivered to Peter Davids its 
certificate of deposit for the sum of $1,400. In June, 1914, Peter 
Davids died testate leaving an estate of the value of $5,000 or more, 
including the certificate of deposit above mentioned. By the terms of 
his will he devised and bequeathed the use of all his property and estate, 
real and personal, to his widow for life, with added power stated in 
words as follows: 

“T also give my said wife the right to sell and dispose of any and 
all of my said property either personal or real if necessary for her com- 
fort and to use the avails thereof as in her judgment seems best, or to 
place the same at interest and to control the same absolutely.” 

The will named as executor Ude Davids, a son of the testator, but 
for some reason, not developed in the record, he appears not to have 
qualified under the appointment. In September, 1914, the widow pre- 
sented the certificate of deposit, duly indorsed by her, to the defendant 
bank for payment, and the bank, understanding and believing her to be 
the rightful holder thereof under the will of her husband, paid her the 
full amount thereof, principal and interest. Thereafter the plaintiff, Molen- 
dorp, was appointed administrator with the will annexed of the estate, 
and brought this action at law against the bank to recover the amount 
of said deposit for the benefit of said estate. 
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In support of said claim the petition alleges that the widow had no 
legal right or authority to collect the certificate of deposit, that the 
same was paid by the bank negligently and wrongfully, and that such 
payment had no effect to discharge the debt or to relieve the bank from 
its liability to account for said fund to the administrator. The defendant 
admits the deposit, and admits that it paid the amount thereof to the 
widow, but alleges that under the terms of the will of Peter Davids 
the widow was entitled to receive the money; that said sum was not 
needed or required by the administrator for the payment of debts, claims, 
or charges against the estate; and that, even if the payment to the 
widow was irregular, yet, as she is the one to whom the administrator 
would have been bound to account for it, had payment been made 
to him, the law will not exact payment the second time at the hands 
of the bank. There is no dispute that the estate already in the hands 
of the administrator is more than sufficient for the discharge of all 
claims of creditors and expenses of administration. Upon this showing 
the trial court held as a matter of law plaintiff was not entitled to re- 
cover, and there was a directed verdict and judgment for the defendant. 
Plaintiff appeals. 

The plaintiff's case is without legal merit, and the trial court did not 
err in entering judgment for the defendant. It is well settled by our 
decisions in cases of this character that, where a debt or claim due the 
estate of a deceased person is paid to the one who would have been 
entitled to the benefit thereof, had such payment been made to the 
administrator, the debtor will not be required to pay a second time at 
the suit or demand of the administrator, unless it appears that the 
amount is needed for the payment of debts, charges, or expenses to 
which the law gives preference over the claim of the person to whom 
the money was first paid. Douglas v. Albrecht, 130 Iowa, 132, 106 
N. W. 354; Christe v. R. R. Co., 104 Iowa, 707, 74 N. W. 697; 18 Cyc. 
222, 223. The one chief purpose of administration upon an estate is to 
collect the assets, apply the same to the payment of all proper charges and 
expenses, and turn the remainder over to the heirs or legatees entitled 
thereto. For this purpose it is true that the legal title to the assets is in 
the administrator, and in strict regularity one who is indebed to the estate 
should make payment to him; but if,-instead of so doing, the debtor, 
acting in good faith, should by mistake of law or fact make payment 
direct to the person who would be entitled to receive it through the 
administrator, and the money is not needed or required by the ad- 
ministrator for the payment.of claims or expenses, the end of the 
law is accomplished, and it would be little less than ridiculous to 
hold the debtor liable to pay his debt over again. But suppose the 
plaintiff's case is sustained, and the bank is compelled to pay the 
amount of the deposit to the administrator, he does not receive it 
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in his own right, but simply as agent or trustee to pass it over to 
the widow under the terms of the will. She will then have received 
twice the amount of the certificate of deposit, and the bank will have 
paid its debt twice over, with no redress except in the uncertainties of 
another lawsuit against her. The law required no vain things. When 
the deposit was paid to the widow, the money reached the hands of her 
who was vested with the ultimate right to receive it, and as no part of 
it was required to meet or defray the needs of administration, no one 
was in any manner injured or wronged by the “short-circuiting” of the 
deposit from the bank to the widow, instead of passing it through the 
hands of the administrator. 

Counsel for appellant, while conceding that the authorities cited do 
under some conditions uphold payments made by a debtor direct to 
an heir or legatee, instead of to the administrator, point out the fact 
that these authorities say that such payments are made “at the peril of 
the debtor,” and from this an inference is sought to be drawn in sup- 
port of the present action by the administrator. But the inference is 
unwarranted. It is true that such payments are made at the peril of 
the debtor; but this means no more than that the debtor takes the risk 
of the estate in the hands of the administrator being insufficient to pay 
its debts and legitimate expenses of administration. In the event of such 
deficiency he may be held liable to the administrator, and to such a 
demand prior payment to an heir or legatee will constitute no defense. 
The admitted facts leave no room for an application of this rule. There 
is an allegation in the petition that when she received the money the 
widow was old, infirm, and mentally incapable of making a contract; 
but, if we understand the record, the allegation was eliminated upon mo- 
tion or demurrer. Clearly it constituted no cause of action against the 
defendant. If the widow is incapable of caring for her property and 
property rights, the law prescribes means for their conservation, It 
constitutes no ground or cause of action in favor of the administrator 
as against the bank. 

There is no prejudicial error in the record, and the judgment below 
is affirmed. 

Preston, C. J., and Gaynor and STEvENs, JJ., concur. 





HOW THE BANKS WILL HANDLE THE SALE 
OF LIBERTY BONDS. 


(Written exclusively for Banking Law Journal) 


By JOHN PRICE JONES 


The machinery of the banks and trust companies of New York for 
handling the business of purchasers of the Third Liberty Loan is all 
in order for the opening of the campaign, April 6. Special de- 
partments or divisions for handling the Liberty bonds, which were 
established in most of the banks during the first two loan cam- 
paigns, have been continued and their working forces increased, 
and in those institutions where special departments, distinct from 
the regular bond divisions of the bank are not in existence, arrange- 
ments have been made so that sufficient help and all necessary 
equipment will be at hand to properly care for the business which is 
expected as soon as the drive starts. 

In almost every banking institution in New York, where there is 
not a special Liberty Bond division, a sign may be seen indicating 
that Liberty Bonds have become a permanent feature of the busi- 
ness. 

There are few of the banks and trust companies that have not 
already started the intensive campaign to make the Third Liberty 
Loan a success through the medium of personal appeal to their de- 
positors and to others who purchased during the First and Second 
Loans. During the past few weeks depositors have been reminded 
by means of circulars, by personal letters from the officers of the 
banks and trust companies, by slips mailed with statements, etc., of 
the advent of the loan and the facilities for handling purchases which 
these institutions stand ready to place at their disposal without cost 
for the service. Some of the institutions, such as the Liberty National 
Bank, have enclosed with dividend checks cards advising the recipi- 
ents that the proceeds of the check may be utilized for Loan pur- 
chases and suggesting that they be turned to that purpose. 

In a word, the preliminary campaign and preparation for the drive 
have been better made and better executed than ever. The experience 
gained during the drives for the first two loans has put the banking 
institutions into better position to do telling missionary work. To 
begin with, the preliminary work has been begun at an earlier date 
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than in the case of the first two loans. This has tended to enable 
the banks to judge better of the probable volume of the business and 
to prepare for handling it, as well as affording them an opportunity 
to give more attention to intensive campaigning where this may be 
deemed necessary. 

In fact, everywhere there is manifested a spirit of readiness and 
eagerness for the start of the drive. 

The lining up of their own depositors and purchasers in the former 
loans will form, of course, the main effort of the banks and institu- 
tions, though some of them are planning to make special campaigns 
to reach the man in the street, especially the small investor who may 
be interested in doing his part to finance the war through the medium 
of the partial payment plan for the bonds. 

During the Second Liberty Loan drive the American Exchange 
National Bank, Broadway and Cedar Street, reached out to interest 
the passerby and to get his bond purchase money. A huge banner 
bearing a patriotic inscription was strung across Broadway. The 
man in the street was advised that the bank would be glad to have 
his subscription for the smallest to the largest amount and would be 
glad to give its services for nothing. When the first bonds of the 
second issue were received, two of the bonds of smaller denomina- 
tions were framed and hung on one of the gratings of the Broadway 
windows at the street level, where’they could easily be read by pass- 
ersby. 

A booth for the sale of the bonds was erected in front of one of 
the Broadway windows during the last days of the drive and a 
force of clerks assigned to sell bonds. This’ actual bringing of the 
facilities for buying a bond to the passerby attracted thousands of 
purchasers. In fact, on the last day of the Loan, the crowd was so 
great that the services of six policemen had to be employed in keeping 
the prospective buyers in line and making possible traffic along Broad- 
way. 

High officials of the bank volunteered for the service of helping 
men and women with limited pocketbooks to enter their subscriptions 
for the bonds. Handsomely engraved certificates indicating that the 
possessor had done his bit were given to purchasers. Several hun- 
dred dollars were expended by the bank for white carnations and 
white chrysanthemums, a chrysanthemum being given as a badge of 
honor to each woman purchaser, and a carnation to every man who 
bought a bond. 

The bank’s campaign to enlist the interest of the crowds passing its 
building was so successful that it will probably be duplicated during 
the drive for the Third Loan. A banner will be strung across Broad- 
way which will tell the man in the street that the war is not yet over 
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and that he has a continuing obligation to do what he can to end it 
in the right way. 

Facilities for selling bonds to the passerby will be provided and a 
large sign will be erected above the main entrances to the bank, on 
which will be recorded daily the total sales in the New York district. 
The bank will have as usual its special Liberty Loan department on 
the sixth floor. 

During the campaign for the Second Loan, the bank entered more 
than 4,000 sales under the partial payment plan, of which at least 
twenty-five per cent. were completed and the bonds delivered within 
two months of the date of purchase. All told more than 18,000 indi- 
vidual sales were made. To every one of these, and to all the deposi- 
tors, President Clarke sent a letter, March 30, calling attention to 
the Third Loan and urging liberal support of the Government. As 
soon as the terms and conditions of the loan are made known another 
letter will be sent inviting purchases. 

The Liberty National Bank has also mapped out an ambitious pro- 
gram to make the bonds accessible to all. In addition to sending per- 
sonal appeals to all depositors and purchasers of the two earlier loans, 
it will utilize one of the windows at the street level on the Broadway 
‘side of its offices in the Equitable Building for a booth at which 
young women dressed in patriotic costumes will sell bonds to the 
passerby; another booth will be built around the bronze statue of 
Liberty on the main floor, and the bank will reach out for bond 
customers among the thousands who daily pass through the main 
corridor of the Equitable Building by erecting another booth di- 
rectly in front of the florist stand. 

Besides the thousands who are employed in the building the corridor 
is in constant use by others as a passageway from Broadway to Nas- 
sau street, especially in unpleasant weather, while other crowds who 
use the Equitable Building entrance to the Wall street station of 
the Subway will pass the booth. The booths will be erected under 
the supervision of the architect of the Equitable Building. 

The Liberty Bank has also arranged to temporarily suspend the 
operation of its new business department and to devote all of the 
time during the drive to campaigning for the Liberty Loan. One 
telephone operator will be assigned to exclusive answering of all calls 
and queries in regard to the Loan. 

At the National City Bank, signs and posters in front of the build- 
ing will announce the bank’s readiness to accommodate buyers and 
the central windows directly opposite the main entrance will be used 
by the Liberty bond division. A letter calling attention to the Loan 
has been sent out to all depositors, to be followed up by another 
setting forth the terms and conditions of the Loan. The depositors 
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of the bank will then be split up into groups and a group assigned to 
each officer of the bank who will make a personal canvass. 

The Guaranty Trust Company will have signs announcing the loan 
and urging purchases on the pillars of its building at Liberty street 
and Broadway. The company has twenty-one persons employed in 
the Liberty Bond division alone and its organization is in excellent 
shape for the handling of the business. A part of the ground floor 
facing the Broadway entrance will be set aside for cash sales of the 
bonds, while the regular Liberty Bond division is maintained on the 
fourth floor. 

Already posters supplied by the Liberty Loan Committee and an- 
nouncing the start of the drive have been placed in the offices of the 
company. A thorough canvass of depositors is being made and noth- 
ing will be left undone to better the record of the Second Loan, when 
the Guaranty was credited with sales of more than $111,000,000. 

The First National Bank, which was among the leaders in the total 
of sales for the Second Loan, has already planned a direct personal 
campaign of depositors and the Chemical National Bank sent out 
several weeks ago preliminary announcements of the date of the 
offering of the bonds. Like other banks it advised its depositors of its 
readiness to afford financial assistance at the same rate of interest 
that the bonds will bear. The Chase National Bank sent out last 
week to its depositors an urgent call to support by subscriptions to 
the Loan America’s campaign against German militarism. 

The Importers’ and Traders’ National Bank is waiting the announce- 
ment of the terms of the loan to follow up its first letter about the 
Loan to its depositors. So is the Seaboard National Bank which has 
taken the initial steps of calling the Loan to the attention of its 
depositors and has made arrangements to add to its working force for 
the handling of sales. 

Some of the banking institutions, in order to have everything in 
readiness for the opening of the campaign, are sending out forms of 
subscriptions and applications for the bonds subject to the terms and 
conditions that may be made known by the Treasury Department. 

Special attention is being given to arrangements for partial pay- 
ments by some of the trust companies and even the largest of the 
banks, while not making an active campaign for this class of business 
are prepared to extend their assistance and accommodation to the 
purchaser of the bond of even the smallest denomination. The Bank 
of United States, in Delancey street, has devised a savings bank book, 
through which it reached during the Second Loan some 8,000 deposi- 
tors, mainly pupils in the public schools, for a total of $500,000, and 
aims to increase this amount for the Third Loan. 


This department places at your service able legal talent . 
axd experts on banking and financial matters. Inquiries 
jrom our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange,. note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


WRONGFUL PROTEST. 
Editor, Banking Law Journal, PENNSYLVANIA, March 22nd, 1918. 


Dear Sir:—Where a bank protests a sight draft without presentation, because 
the drawee lives in the country and where it is inconvenient to make presentation, 
would he be justified in bringing suit for the injury of his credit in the community 
where his credit has always been very highly regarded? 

An expression of your opinion on this point will be very much appreciated. 

Very truly yours, SUBSCRIBER. 

Answer: Mere inconvenience in the matter of presenting a draft 
would not justify protesting the draft without the formality of present- 
ment and a protest made under such circumstances would be ineffectual. 
Where an instrument has been wrongfully protested and injury results 
therefrom, the wrongful protest will support an action for damages. 

In State Mutual Life Ins. Assoc. v. Baldwin, 116 Ga. 855, 43 S. E. Rep. 
262, it appeared that a note had been paid in full and that the payee, 
instead of returning it to the maker, negligently sent it to a bank “for 
collection” with instructions to protest it if not paid. The bank accord- 
ingly protested the note. It was held that such negligent conduct on 
the part of the payee amounted to an actionable wrong, if injury resulted 
to the maker’s financial standing. 

In Peabody v. Citizens State Bank, 98 Minn. 302,108 N. W. Rep. 272, 
it was held that where a check is wrongfully protested the drawer may 
recover compensatory damages without alleging and proving special 
damages. 





TRUST COMPANY ACTIVITIES. 


How the Trust Companies Fill Vacancies Caused by the War and What They 
Do for Their Men in the Service. 


Leroy A. MErsHon, Secretary 
Trust Company Section American Bankers Association 


How the Trust Companies fill vacancies caused by War service; 
how the new employees engaged to fill these vacancies are trained; 
whether positions are held open for absentees, and the matter of pay- 
ing salaries in full or in part, became the subject-matter of a special 
inquiry addressed to those companies having indicated on a recent 
questionnaire addressed to all Trust Companies in the United States 
that they had one or more men in military or naval service. 

To the first question, “How have you filled the positions of men 
entering military or naval service?” the majority replied, “with 
women.” Many companies, however, stated that through promotion 
and by engaging older men and younger men, they had been able 
to solve, at least in part, the perplexing problem brought about by 
War. 

Uniformly satisfactory results have been secured from the service 
of female help, as is indicated by the following: “We are employing 
young women to fill places of young men who were advanced to fill 
the positions of those lost through the draft. This method has turned 
out better than we expected.” “Vacancies in our company being 
filled by young women have been most satisfactory.” “Vacancies in 
our company being filled by young women without previous training.” 
“Since the beginning of the War, have increased number of women 
in our employ from five to eleven, and they now represent one-third 
of our staff. They are doing very efficient work in stenographic, 
bookkeeping, transit and Christmas Club departments, and will be 
given positions of greater responsibility as soon as they prove them- 
selves capable of doing the work. One of our officers is a woman.” 
“Positions filled by women have proven very satisfactory.” “Filling 
positions largely with women, who so far have proven quite satisfac- 
tory.” “We have found it increasingly difficult to secure satisfactory 
male help and have filled several positions with women. One cage is 
being operated with a lady teller.” “Places of absentees filled by pro- 
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motions, and vacancies caused thereby filled by women.” “A young 
woman is handling our Discounts and Collections in a most satisfac- 
tory manner. Other vacancies will be filled by women.” One of the 
largest trust companies in the country believes that young women are 
more efficient than men for certain positions. The institution in 
question had thirty-five women on its payroll five years ago, while 
it now has a total of 435 women employees. In this company they 
take care of such work as checking, operating graphotype and ad- 
dressing machines, telephone operating, file clerks, librarians, trans- 
lators, investigators for credit and other departments, and general 
clerical work. 

Some dissatisfaction, however, was expressed with women em- 
ployees, chiefly in Eastern States, of which the following comments 
are typical: “We have taken on quite a number of women, but they 
can take the places of the men only to a limited extent.” “Are em- 
ploying young girls, but regret that they are not efficient, and our 
force is somewhat demoralized.” That opportunities exist for men 
who, in normal times, would remain unemployed, is proved by the 
following comments: “Positions have been filled by men physically 
unfit for service,” “Engaged men physically incapacitated for War.” 

Young men below the draft age are generally sought, and the com- 
ments in regard to the supply present different conditions in various 
parts of the country. “We have found it very difficult to get young 
men of the right calibre” being an example, while the exact situation 
in raany companies is revealed in the following: “We have advanced 
our clerks and employed young men under the draft age, and in one 
case a man sixty years old, although in both cases we are working at 
a great disadvantage.” “Vacancies in our company have made it very 
hard for the clerks remaining ; the positions, however, have been filled, 
and at present we are struggling along very well.” “Positions vacated 
are filled by both men and women from less important positions. Each 
and every man is doing more than his usual work with the under- 
standing that it is not only necessary, but a patriotic duty. They are 
meeting the situation cheerfully. Although we have lost twenty per 
cent. of our force we are able to keep the work in very good condi- 
tion under these arrangements.” “Have employed young boys, while 
the balance of the force is doubling-up on the work.” 

A Central Western company writes: “Up to this time have expe- 
rienced no difficulty in filling vacancies.” Similar word comes from 
a number of Western and Southern sections: “No difficulty in filling 
vacancies.” “No real difficulty in securing young men.” “No difficulty 
in filling ten positions made vacant in our company.” 

“The value of making a systematic record of applications for posi- 
tions is demonstrated by one company which writes: “We have 
filled our vacancies from applications already on file.” 
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The value of anticipating needs is shown in the following state- 
ments: “Realizing the urgent need of all young men going into the 
service, and the possibilities of draft, we have anticipated vacancies 
by filling places prior to the actual departure of employees.” “We 
have endeavored to provide each position likely to be vacated with an 
understudy or alternate.” 


The experience of a small Eastern company in readjusting its force 
contains a suggestion of value to other companies, as follows: 


“After our men left we were obliged to make temporary changes in 
our office and we shifted our teller and one of the young ladies on 
the bookkeeping work and as the work was new to them they did 
not make as good time as the bookkeeper did alone ; then we employed 
two extra clerks to enable us to handle the extra work entailed by 
Liberty Loan subscriptions. Meanwhile the condition of the indi- 
vidual accounts was getting in worse and worse shape until we finally 
concluded to change the system altogether and install a bookkeeping 
machine, because we did not want ever again to be placed in a position 
where we were dependent upon one employee for a certain branch of 
the work. After the bookkeeping machine was installed and an op- 
erator trained, we now handle the bookkeeping with one employee as 
was the case before our bookkeeper left.” 


From a large institution in the Central West constructive sugges- 
tions were received, which might well be studied by companies in all 
parts of the country: 


“As it happens, the majority of the men we have had enter military 
or naval service since the war broke out have gone from our bond 
department. As you know, the bond business has fallen off consid- . 
erably in the past year and we have not needed as large a force, 
either in the buying or selling end of that department, as we did 
formerly. For this reason it has not been necessary for us to fill all 
of the positions vacated. In many cases, however, it has been neces- 
sary to give our managers and assistant managers additional help 
and some of our young women, who in peace times did stenographic 
work only, are doing efficient work in helping these executives with 
the details connected with matters which they handle, these young 
women at the same time doing a large part of the stenographic work 
which they formerly did. In this manner we have been able to solve * 
the problem of male help in our bond department quite satisfactorily. 
In our banking department we have been able to filk some of the 
positions vacated by employing men who are not subject to draft, 
either men between the ages of 21 and 30 who have been excused from 
military service because of some slight physical disability or men who 
are past the draft age. Then, too, there are certain positions which 
we have filled with young women, such as assistant to the note tellers, 
assistant to the draft teller and withdrawal clerks in the savings de- 
partment. They are doing the work and handling the customers in a 
very satisfactory manner. We have given some thought to the matter 
of filling some of our teller positions with young women from our own 
organization, perhaps those who are already filling the positions men- 
tioned above, and for this reason have had some training, and we are 
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of the opinion that if the war continues it will be necessary for us to 
do so. However, we have not as yet reached this extremity, inasmuch 


as most of our men who are likely to go for sometime have already 
volunteered or been drafted.” 


The second question was: “Do you have any plan for training the 
men and women who occupy the places vacated?” The proportion 
of replies indicating no plan or special training was surprisingly large. 
A few of the quotations from letters bearing upon this subject are as 
follows: “Older employees instruct, and new employees used in lines 
as far as possible in which they have had some experience.” “We 
place the newcomers alongside of experienced clerks.” “New em- 
ployees having had former experience take up the work very readily, 
and the green ones start at the foot of the ladder, and gradually catch 
on to their duties.” “All newcomers are started at the bottom and 
learn as they advance.” “All new employees placed on machine work 
as far as possible.” 

One company writes: “No plan of training has made it necessary 
for officers to assist with cage-work, etc. We have had errors which 
we never have had in all our experience before, but the work seems to 
be going along very well and the girl or man who seems to be best 
fitted for the position vacated is put in that position.” The attention 
given to this matter by still other companies is indicated by the fol- 
lowing: “All new-comers are given from four to six weeks prelimi- 
nary training in order to become accustomed to our system and way 
of doing things. We use high school boys who work afternoons and 
Saturdays in preparation for summer and other vacancies. Others are 
being trained by heads of departments.” “Everybody had to double- 
up on the work and we are doing the best we can under the cir- 
cumstances.” “Have changed our bookkeeping system from ledger 
to machines as we find that women can handle this work with com- 
paratively little training, whereas ledger work requires considerable 
training in order to secure any speed.” “We have arranged it in our 
company so that any clerk can fill at least two positions. In this 
way we are prepared for such emergencies as illness and vacancies.” 
“We are installing bookkeeping machines as a solution of our diffi- 
culty, as they can be used with a less expert lot of clerks.” From the 
above it will be seen that a change from ledger to machine method 
has demonstrated its value in a practical manner. One institution 
simply stated: “They learn to do by doing!”’-—while a number of com- 
panies recognize the value of training received through the American 
Institute of Banking, as shown in the following statements: “We 
encourage all of our employees to join the American Institute of 
Banking.” “We encourage attendance at meetings of the American 
Institute of Banking.” “We encourage all employees to attend classes 
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of the local Chapter of the American Institute of Banking.” One large 
institution in the Central West writes as follows: 

“We do not have any educational classes within our own organiza- 
tion. We usually promote the person holding the position imme- 
diately below the one which is vacated and as far as possible we have 
pursued this course the past year. Naturally, the stenographers who 
have succeeded to the positions in our bond department learned more 
or less of the routine from the men whose dictation they have been 
taking for some years, and quite easily fell into the work which they 
are now doing. Of course, in the majority of cases the young women 
who took the banking positions received their training after they 
went into the department to which they were assigned, although in 
one case we did go to outside of our own organization and employed a 
young woman who had had considerable banking experience.” 


“Do you hold positions open for absentees?” was the third ques- 
tion asked. This resulted in securing information which indicates 
unmistakably that a large majority of companies throughout the 
country are holding positions open, or have made definite promise 
of reinstatement upon the soldier’s or sailor’s return. Many of those 
companies which definitely said that positions are not being held, or 
that no promise or agreement was made to hold positions for ab- 
sentees, explained the impossibility of making such a promise which 
they were not sure could be fulfilled. The following extracts. from 
letters show the attitude of institutions in all parts of the country on 
both sides of the question, as well as the one regarding ‘the retention 
of newly engaged men or women upon the return of the original 
holder of the place: “We will certainly hold positions open for the 
absentees.” “We feel and believe that our growth will warrant at 
least replacing the principal absentees upon their return if they so 
desire.” “Employees have been given leave-of-absence, and their posi- 
tions will be open for them on their return.” “We have told our 
boys that we will do our best to keep their places for them if the 
war is not too long drawn out.” “Each case is decided separately, 
with reference to the time and value of the officers’ or clerks’ service. 
Our aim is to have relations terminated in six months. Holding posi- 
tions open indefinitely would impair the efficiency of our staff. It is 
hardly necessary, however, to add that when absentees return they 
will find us more than willing to find places for them.” “We shall 
not hesitate to re-employ the men who are now called to service 
when they return, although we have made no such promise, or in 
any way bound ourselves to do so.” “Our understanding with the 
boys when they left our service was that if conditions were favorable 
when they return we would give them back their old positions, or a 
position just as satisfactory as the one they left.” “Our employees 
who have entered the service of the Government were notified by us 
at the time of leaving to report back to us when they returned.” “We 
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have in several instances made special arrangements with the new 
employees by which they agree to resign from the company if, upon 
the return of the men in the service, it is found that a readjustment 
for both to remain with the company cannot be satisfactorily made. 
You will see from this that we endeavor to keep open for our men 
who have entered the service the positions they held when they left, 
so far as this is practicable, but of course it is not possible to do 
this in every case.” “We hope to be able to re-employ any of our 
men who at the end of the war wish to return and are in a condition 
to take up again indoor work, even though we may not be able to 
place all of them in the positions they held when they left.” “By a 
resolution of our board any employee who vacates his position for 
military service is regarded as on leave-of-absence, and is entitled to 
his position if he desires it when he is discharged from military duty.” 
“At the beginning of the war we notified our employees that should 
any of them enter the service their positions, or others equally as 
good, would be given them upon their return, and in employing new 
help it has been with the understanding that should our employees 
return, it might be necessary to dispense with the services of some of 
the new ones.” “All of our absentees are unmarried and we made 
no arrangement with reference to their positions.” “The first few 
men who left were promised reinstatement upon their return, but we 
have ceased to make that promise, as we feel that conditions at the 
time of such return may not enable us to fulfill our agreement.” “We 
made no promise, and do not expect to hold positions open but have 
lost some excellent men and may deem it advisable to give them 
employment upon their return.” “We are keeping the names on our 
payroll with the statement to them that we will, to the best of our 
ability, hold the positions open for them upon their return.” “Noth- 
ing said when they left; what we do will depend on circumstances.” 
“Not holding any places as it would be difficult to fill them ‘tempor- 
arily..” “No promise, but have stated to absentees that we would 
give them every consideration upon their return,” “Not holding posi- 
tions, although it is quite possible we should do so in the cases of those 
who are forced by draft to leave their positions.” “No promise, but 
anticipate doing everything we can to take them back in as good, or 
better, positions than they had when they left.” “Shall endeavor to 
find a position for them upon their return; we have, however, in no 
case guaranteed to do so.” “It will depend entirely upon conditions 
at the time of their return.” 

“Do you pay salaries in full or in part?” was the final query in the 
series. Considerably in excess of seventy-five per cent. of the com- 
panies report that no salaries are being paid, although a large number 
are paying the difference between the old salaries and the one re- 
ceived from the Government. Several companies indicated that they 
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paid salaries in part for a brief period, after which they ceased. In 
the event that absentees are receiving a larger amount from the 
Government than they did when with the trust companies, the report- 
ing companies, without exception, advised that no portion of the 
salaries is continued. The matter of dependents, has, however, been 
quite generally considered. “Have one man in the service, to whose 
parents we are paying twenty-five dollars monthly,” writes one com- 
pany, while another, which is typical of this class, states: “Matter 
adjusted according to the condition of the family of each particular 
employee.” Also, “it is our purpose to see that no family is left in 
straitened circumstances.” 

Awarding a bonus based on salaries and term of service was also 
reported by several institutions. “We are handling each individual 
case separately,” writes one company in the Western part of the coun- 
try, “and where the case justifies it we are paying a proportionate part 
of the salary.” The patriotic manner in which the majority of trust 
companies have faced this entire problem has been summarized by 
a Southern company, which writes as follows: “I wish we had a 
hundred men we could give to the Government, because we are in 
the war to the end, with every means available, and we stand behind 
the Government with every dollar we can command.” 


ATTORNEY GENERAL’S RULING MAKES STAMP TAX 
APPLICABLE TO SHORT SALES. 


The ruling of United States Attorney General Gregory, to the effect that the 
stamp tax imposed by the War Revenue Act of Ocober 3, 1917, is applicable to 
short sales, is referred to and commented upon in the following letter, sent by 
Commissioner of Internal Revenue Daniel C. Roper to Collectors of Internal 
Revenue: 

(T. D. 2685.) 
STAMP TAX—SALES OR TRANSFERS OF STOCK. 


Loan of Stock for Purposes of Sale and Return of Such Stock, Subject to 
Transfer Tax Imposed by the Act of October 3, 1917. 


TREASURY DEPARTMENT, 
Office of Commissioner of Internal Revenue, Washington, D. C. 


Tc Collectors of Internal Revenue and Others Concerned: 


In accordance with an opinion from the Attorney-General dated March 23, 
1918, it is held that the transfer of shares or certificates of stock in any 
association, company or corporation made by the person loaning stock to 
another borrowing the stock to effect a sale, and also the transfer of shares 
or certificates of stock from a borrower returning them to a lender in ful- 
fillment of the borrower’s obligation to buy in and return stock, are both 
subject to the tax imposed by Sections 800 and 807, Schedule A, subdivision 4, 
Title VIII, of the War Revenue Act of October 3, 1917. In a so-called short 
sale transaction there are therefore four taxable sales or transfers: 

(1) The sale of stock by the person making the short sale; 

(2) ‘The transfer from the lender of stock to the person making the short 
sale so that he may make delivery of the stock sold; 
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(3) The purchase by the borrower of stock to return to the lender; 
(4) The transfer from the borrower to the lender of shares to replace those 


borrowed. 
DANIEL C. ROPER, 
Commissioner of Internal Revenue. 


Approved: March 30, 1918. 


W. G. McADOO, Secretary of the Treasury. 


Commissioner Roper has also decided to make the tax retroactive to Dec. 
1, 1917. His conclusions thereon are set out as follows: 


You enclose a copy of an opinion rendered you by the Solicitor of Internal 
Revenue to the effect that the transfer of the stock from the lender to the 
borrower, and later from the borrower to the lender in fulfillmnnt of the for- 
mer’s obligation are both subject the tax. With this conclusion I agree, for 
the following reasons: 


1. The Act by its express terms, it will be observed, covers every transfer 
of the legal title to shares of stock with certain specific exceptions. There 
can certainly be no doubt that there is a transfer of the legal title from the 
lender to the borrower and later from the borrower to the lender under the 
circumstances stated. Shares of stock are tangible things and their loan with 
an agreement to return things of the same class is the maxim of Roman law, 
2s to which no one can doubt that title passes from the lender to the borrower 
and vice versa. 


The fact of these decisions is undoubtedly that even in the case of a broker 
and his customers the legal title to the stock is, not nominally, but really in 
the broker, if the course of business sq requires, although the customer may 
retain, as against the broker and his trustee in bankruptcy, an equitable right 
in rem to stock in the broker’s possession of the same species as that dealt in 
between them. In accordance with this same general principle, it is specifically 
held that a loan of stock transfers title. 


2. It cannot be said that the borrower is a mere agent between the lender 
and the vendee, so as to make what is in appearance two transactions in reality 
only one. There is no privity between the lender and the vendee. The former 
looks merely to the borrower and assumes no relationship further. There are, 
therefore, in substance, two transactions, a transfer by the lender to the 
borrower and transfer by the latter to the vendee, and the tax must be paid 
on each. 


3. As to the provisos in Subdivision 4, they should receive a fair interpre- 
tation in connection with the whole but there must be clear language before 
it be assumed that exemption from taxation was intended. Under no fair inter- 
pretation can either be held to cover the loan of stock under the circumstances 
now under consideration. 


A loan of stock cannot be called a pledge thereof within the meaning of 
the first proviso. The transaction is, in effect, the reverse of that covered by 
the proviso. In the latter case, money is loaned, and stock is deposited as 
collateral for its return. In the case now in question stock is loaned and 
money is deposited as collateral for its return. In one case the debt is money, 
in the other stock. 


There can, of course, be no doubt that the legal title to the money loaned 
passes in a real sense in the case covered by the proviso, and for the same 
reason legal title to the stock loaned in the present case passes with like 
reality to the borrower. 


As to the second proviso, it is sufficient to say that the relationship between 
the lender and the borrower in the present case is not, in any sense, that of a 
broker buying and selling stocks for a customer. 










NEW ASSISTANT CASHIERS AT THE AMERICAN EXCHANGE 
NATIONAL BANK OF NEW YORK 





the same for three years. He has 


always been actively associated 





















with credit work, and for the past 
few years has been identified with 
the American Exchange National 
Bank in the management of its new 
business department. 

Mr. Bright has been employed by 
Kountze Brothers, the Fourth Na- 
tional Bank and the American Ex- 
change National Bank; has been a 
member for many years of the 
American Institute of Banking, and 
is identified with several religious, 
social and fraternal organizations. 
He has a high standing in the com- 
munity where he lives—Benson- 


hurst, Brooklyn. 









CHAS. E. MEEK 


Asst. Cashier American Exchange National 
Bank, New York 


Charles E. Meek and Arthur 


Davis Bright have been appointed 









Assistant Cashiers of the American 
Bank. They 


are both of unusual ability and ex- 















Exchange National 


perience. 
Mr. Meek was for many years 


connected with the National Lead 









Company as manager of their 












credit department. He gave eight 
years of his time to the National 
Association of Credit Men, as sec- 
retary-treasurer of the organiza- 
tion. He was president of the Na- 
tional Association of Credit Men. 


Was one of the organizers of the 





New York Association of Credit ARTHUR DAVIS BRIGHT 


Asst. Cashier American Exchange National Bank, 


Men, and served as president of Stews Vesh. 





BANK OF CUBA IN NEW YORK 


WwW. A. MERCHANT 
President Bank of Cuba in New York 


The removal of the Bank of Cuba 
in New York to larger quarters, at 
34 Wall Street, emphasized the im- 
portance of that institution to the city 
and nation. In 1905 the trade between 
Cuba and the United States amounted 
to $65,000,000, and in 1917 it had in- 
creased to $445,000,000. This makes 
it easy to understand why this bank, 
which handles the accounts of most 
firms doing business with Cuba, found 
it necessary to secure larger quarters. 

The National Bank of Cuba, which 
was successor to an American trust 
company established in Havana soon 
after the Spanish-American war, be- 
came bigger and stronger each year. 
This was due to the increase of trade 
between Cuba and the United States 
following the war. As this bank grew 
in size and importance, it was found 
necessary to open a branch agency at 
1 Wall Street. 

As trade developed and the financial 
relations of the United States and 
Cuba became more important and 


intimate, the need of a bank here that 
could handle Cuban business most ad- 
vantageously and expeditiously was 
made apparent. For this reason, the 
Bank of Cuba in New York was or- 
ganized under the laws of the State 
of New York with a capital of $100,000 
and a surplus of $50,000. It opened its 
doors to the public on May 11, 1916. 

The exceptionally good service that 
the bank gives has caused it to be- 
come recognized and utilized by those 
having trade extending to Cuba and 
Porto Rico. 

As W. A. Merchant, president of 
the Bank of Cuba in New York, is 
likewise president of the National 
Bank of Cuba, naturally he is a resi- 
dent of Havana and devotes most of 
his time to the larger institution. 

J. T. Monahan is vice-president and 
active executive of this bank. Mr. 
Monahan is a very able executive, and 
has an enviable record. He has done 
considerable to build up trade between 
Cuba and the United States. 

Ably assisting Mr. Monahan are 


JOHN T. MONAHAN 
Vice-President Bank of Cuba in New York 
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Main Banking Room, Bank of Cuba in New York 


Office of John T. Monahan, Vice-President Bank of Cuba in New York 
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Charles F. Plarre, cashier, and L. G. Jones and L. R. Devere, assistant 
cashiers. 

On the board of directors of the Bank of Cuba in New York are W. A. 
Merchant, president of the National Bank of Cuba; J. T. Monahan, vice- 
president; H. E. Earle of Hornblower, Miller, Garrison & Potter; M. H. 
Lewis, president of the Guantanamo & Western Railroad and president of 
the Santa Cecilia Sugar Company, and Peloya Riera of Riera, Toro & Van 
Twistern. 


3324 


THE FIRST NATIONAL BANK 


OF COFFEYVILLE, KANS. 
W.H SHEPARD. Vice Prest 


EE. WETTACK Vice Prest CAPITAL $100,000.00 
F_S WETTACK. Casmicr SURPLUS ANO PROFITS 
W 8 BARNHILL Asst Casnier $50,000.00 


Feb. 7, 1918. 


Bankers Law Journal, 
27 Thames St., 
New York, N.Y. 


Gentlemens 


For the past ten years, I have amnually had, 
your magasine bound in permanent form, but seem to have over- 
looked it in 1916, and in getting my 1917 copy together, I 
find that in order to complete my file, I will need the fol- 
lowing issues: 


1916 1917 


April February 
May April 
June August 
November September 


I like your publication very much and consider 
it worth its weight in fine gold, and will appreciate it very 
much if you can forward me the mmbers above requegted. 


Very truly yours, 


Seton eh — 


Cashier. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
the New York Clearing House for the week ending April 7, 1917, and April 6, 1918, re- 
spectively, together with a computation of the proportionate increase or decrease of de- 


posits for the year. 


BANK 


Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National 

Mech. & Metals Nat 

Bank of America 


National City Bank 
Chemical National Bank 
Atlantic National 

Nat. Butchers & Drovers.... 
American Exchange Nat 


National Bank of Commerce. 
Pacific Bank 

Chatham & Phenix Nat 
Hanover National 

Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat.- 
German-American 


Chase National 

Germania Bank 

Lincoln National 

Garfield National............ 
Fifth National Bank 


Seaboard National 
Liberty National 
Coal & Iron National 
Union Exchange Nat 


Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank 
Peoples Bank 


Fifth Ave. Bank 


Commercial Exchange........ 


West Side Bank 
N. Y. Produce Exch 
State Bank 


Totals 


Loans and 
Discounts 
Average 
1917 


$38,685,000 
43,733,000 
19,464,000 
125,575,000 
35,293,000 


450,677,000 
36,962,000 
14,291,000 

2,454,000 
89,143,000 


265,629,000 
7,964,000 
69,201,000 
137,041,000 
29,438,000 


15,924,000 
92,637,000 
34,871,000 
152,064,000 
2,253,000 


18,854,000 
186,688,000 
84,747,000 
11,226,000 
6,361,000 


228,443,000 


41,987,000 
63,744,000 
10,870,000 
11,967,000 
10,572,000 


15,797,000 
23,945,000 


Loans and 
Discounts 
Average 


1918 


$45,122,000 
55,389,000 
24,480,000 
153,384,000 
32,222,000 


540,430,000 
72,747 ,000 
15,605,000 

2,890,000 

103,706,000 


350,511,000 
12,804,000 
81,870,000 

135,838,000 
37,589,000 


23,756,000 
101,632,000 
39,045,000 
189,343,000 
2,794,000 


20,274,000 
236,197,000 
93,006,000 
10,271,000 
5,972,000 


291,822,000 


6,652,000 


48,145,000 
70,267 ,000 
10,509,000 
12,678,000 
13,654,000 


14,917,000 


19,348,000 
26,759,000 


Legal Net 
Deposits 
Average 

1917 


$38,601,000 
51,534,000 
16,367,000 
145,574,000 
34,868,000 


504,698,000 
33,983,000 
15,877,000 

2,185,000 

102,733,000 


281,403,000 
7,807,000 
75,530,000 
165,702,000 
28,515,000 


15,669,000 


260,372,000 
6,274,000 
19,559,000 
10,831,000 
6,127,000 


13,884,000 
3,221,000 
3,391,000 

20,484,000 
5,353,000 


4,707,000 
17,191,000 


Legal Net 
Deposits 
Average 

1918 


$36,303,000 
61,381,000 
20,281,000 
160,049,000 
28,990,000 


557,992,000 
61,243,000 
14,935,000 

2,216,000 
89,078,000 


276,027,000 
11,884,000 
74,907,000 

136,786,000 
31,740,000 


24,209,000 
108,534,000 
29,344,000 
163,064,000 
3,033,000 


15,571,000 
152,529,000 


261,958,000 
6,718,000 
16,803,000 
10.835,000 
6,683,000 


$2,721,805,000 $2,729,847,000 


Deposits 
Per cent 
of 
Inc. Dee. 





